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In this edition of Regulation at Work we present the regular updates on 
Developments in Regulation, Key Research and Reports, Key Cases, Interna-
tional News and Other Developments. The Feature Article in this issue discusses 
the provisions relating to the management of risks in the model Work Health and 
Safety Act, the model Work Health and Safety Regulations and the draft code of 
practice How to Manage Work Health and Safety Risks. 

  

Readers are reminded that they have until 4 April 2011 to submit com-
ments on the draft model regulations and a series of codes of practice which are 
online at: http://www.safeworkaustralia.gov.au. 

 

 

New working papers 

 

 There are two new Centre working papers online at: http://ohs.anu.edu.au. 

 

 Working Paper number 79 is Management Walk-Arounds: Lessons from the 
Gulf of Mexico Oil Well Blowout, by Professor Andrew Hopkins, at Australian National 
University. This paper observes that many companies understand that good manage-
ment requires senior managers to spend time with front line workers. Some companies 
build into performance agreements for senior managers a requirement that they con-
duct a certain number of such site visits each year. The challenge is to make productive 
use of these visits. Safety is often a focus for visiting VIPs, but too often safety is under-
stood to be a matter of “slips, trips and falls”, rather than the major hazards that can 
blow the plant or the rig apart. The paper examines a VIP visit made to the Deepwater 
Horizon rig by senior managers from BP and from the rig owner, Transocean, just hours 
before the explosion. It argues that, despite their best of intentions, these managers fell 
into the minor incident trap. The paper also looks at things that senior managers can do 
to focus attention on the most significant hazards. 

 

Working Paper number 80 is Insuring Directors Against Criminal OHS Wrongdo-
ing, by Mr Neil Foster, Senior Lecturer at Newcastle Law School, New South Wales. 
This paper considers the question of whether it is possible for company officers, who 
are fixed with personal liability for criminal occupational health and safety offences, to 
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insure against such liability. It touches on related issues to do with indemnities being provided by 
companies. The paper also raises questions about how regulators should respond where such in-
surance is common, though contrary to public policy. 

 

 

Annual OHS Regulatory Research Colloquium 

 

 The Centre held the annual Colloquium for OHS regulators and OHS regulatory researchers 
on 8 and 9 February 2011. In a diverse program participants heard about recent research and 
evaluation studies relating to regulatory interventions and strategies, harmonisation of OHS and 
other safety-related legislation, compliance in the labour hire sector, mine safety and regulation and 
globalising of safety standards. Other presentations addressed financial incentives for compliance, 
insurance for criminal liability, the role of motivations, attitudes and skills in compliance, the national 
OHS strategy and OHS trends, regulatory conflict for small business and strategies to influencing 
SMEs, and workers’ compensation and return to work systems, trends and issues. Some presenta-
tions were industry or risk focused and dealt with a range of topics including occupational noise ex-
posure and hearing loss, road transport, safe work methods statements, consultation and fatigue in 
the construction industry, biomechanical hazard exposure and participative ergonomic interventions 
for manual tasks, and the economic benefits of eliminating job strain as a risk factor for depression. 

 

 The power point presentations for these papers are online at: http://ohs.anu.edu.au.  

 

 

More information about the Centre 

 

More information about the National Research Centre for OHS Regulation, its publications 
and activities, and about OHS regulation and OHS regulatory research more generally, can be 
found online at: http://ohs.anu.edu.au. 

At the Centre ( c o n t i n u e d )  

Developments in Regulation 

Europe - A committee of member states of the European Union has voted to add the first six sub-
stances of very high concern (SVHCs) to an authorisation list under the REACH chemicals regula-
tion. These substances will not be able to be used in Europe without special approval. The six sub-
stances are: 

• 5-tert-butyl-2,4,6-trinitro-m-xylene (musk xylene) 

• 4,4'-diaminodiphenylmethane (MDA) 

• hexabromocyclododecane (HBCDD) 

• bis(2-ethylhexyl) phthalate (DEHP) 

• benzyl butyl phthalate (BBP) 

• dibutyl phthalate (DBP) 
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Developments in Regulation (continued) 

 

 These substances will not be permitted on the market, after the relevant sunset date (between 
2014 to 2015), unless their use is covered by an authorisation. A further eight substances are cur-
rently under consideration. 

 

 Member states have also approved new criteria for classifying persistent, bioaccumulative 
substances (PBT) and very persistent and very bioaccumulative substances (vPvB). More information 
is online at: http://hesa.etui-rehs.org. 

 

Australia – Public comment on the draft model Work Health and Safety Regulations and supporting 
codes of practice closes on 4 April 2011. The model regulations and public submissions already re-
ceived are online at: http://www.safeworkaustralia.gov.au. 

 

Also in Australia – The Heads of Workplace Safety Authorities announced a campaign to improve 
safety for persons working on or near public roads. The campaign is designed to address safety is-
sues associated with work on or near roads and to raise awareness of practical risk controls, which 
include effective traffic management systems, clear traffic signalling and signage, barriers that meet 
relevant safety standards, training and induction in site-specific traffic management, and audible warn-
ing devices for plant operating in reverse. Information about the campaign is online at: http://
www.hwsa.org.au. 

 
Australian Capital Territory – WorkSafe ACT has issued the Formwork Code of Practice 2011, and 
new requirements have been introduced for ACT employers to report serious workplace injuries and 
dangerous events. They must now report these to WorkSafe ACT within 48 hours instead of eight 
days, after changes to the Work Safety Act 2008 and Work Safety Regulation 2009. More information 
about the code and the reporting requirements is online at: http://www.worksafe.act.gov.au. 
 

New South Wales – WorkCover NSW has issued a publication titled Draft Model Work Health and 
Safety Regulations: Signpost and Summary of Key Changes in NSW, which identifies key areas of 
difference between the draft national Model Work Health and Safety Regulations, and the current 
NSW Occupational Health and Safety Regulation. The publication is online at: 

http://www.hsu.net.au/news/files/draft_model_whs_regulations_summary_3026.pdf.  

 
Also in New South Wales - New regulations mandating safety switches in most NSW workplaces 
came into effect in February. Employers must ensure that high-risk portable electrical equipment 
(such as hand-held power tools, welders, portable lighting and hair dryers) and electrical equipment 
used in hostile conditions is protected by safety switches (residual current devices) within 12 months. 
In addition, all power points must be protected by safety switches within four years. More information 
is online at: http://www.workcover.nsw.gov.au/. 
 

South Australia - The SA Government has introduced the Child Employment Bill 2010 to Parliament. 
The objective of the Bill is to ensure that workers under the age of 18 workers have safe, fair and pro-
ductive working lives. If adopted, the Bill will prohibit an employer from directing a child to undertake 
work that "may be harmful to the child's health, safety or development" or that interferes with school-
ing, or to work without adult supervision (see section 7). The law will also regulate children's working 
hours.  
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The Bill is online at: 

http://www.safework.sa.gov.au/uploaded_files/draft_child_employment_bill_2010.pdf.  

 

Tasmania – The Workplace Health and Safety Act 1995 and the Workplace Health and Safety 
Regulations 1998 were amended to include sections that focus specifically on mine safety. Key re-
quirements of the new laws are summarised in an information sheet which is online at: 
http://www.wst.tas.gov.au/__data/assets/pdf_file/0018/161046/IS116.pdf. 
 

Victoria – WorkSafe has published an Initial Comparison of the Draft Model WHS Regulations with 
Victoria’s OHS Regulations 2007. This sets out the key areas of difference, by each regulation. The 
summary is online at: http://www.worksafe.vic.gov.au/ (in forms and publications). 

R E G U L A T I O N  A T  W O R K  

Developments in Regulation  ( c o n t i n u ed )  

Other Developments 
    

Emerging OHS risks in ‘green jobs’ - A European project has begun the process of 
identifying new and emerging OHS risks associated with new technologies in green jobs. 
Examples are workers close to moving machinery in wind turbine maintenance and waste 
recycling, hazardous chemicals in photovoltaic arrays and composite materials, explosion 
hazards such as in hydrogen filling stations and biogas digesters, and hazards from work-
ing at heights on roof top energy systems and in wind farms. A report on these issues 
notes that many of the hazards are well understood to OHS practitioners but they will be 
encountered in new contexts in green jobs and that the characteristics of the workforces 
exposed to them may also be different. The report of the first phase of this project, Fore-
sight of New and Emerging Risks to Occupational Safety and Health Associated With 
New Technologies in Green Jobs by 2020, has been published by the European Agency 
for Safety and Health at Work and is online at: 

http://osha.europa.eu/en/publications/reports/foresight-green-jobs_TERO11011ENN. 

 

Quad bike safety – The Australian Centre for Agricultural Health and Safety has issued a 
policy paper on Preventing Death and Serious Injury Caused by Rollover of Quad Bikes 
on Australia Farms. The paper advises users to select a machine that has a low risk of 
rollover and that can be fitted with a suitable operator protective device, including rollover 
protective structure and operator restraint. The paper provides advice on alternatives to 
quad bikes in on-farm use, as well as links to advice about fitting protective devices. The 
paper is online at: http://www.aghealth.org.au/tinymce_fm/uploaded/
acahs_quad_bikes_policy_position_statement.pdf. 
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Key Research and Reports  

Regulation in general 

 

 Black J, The Rise, Fall and Fate of Principles Based Regulation, LSE Law, Society and 
Economy Working Papers 17/2010, Law Department, London School of Economics and Political 
Science, London, 2010. This paper discusses principles based regulation (PBR) in the context of 
the global financial crisis. It analyses different types of PBR – formal PBR at the level of the ‘rule 
book’, substantive approaches that may be adopted irrespective of the form of the rules, dyadic 
PBR which concerns the regulator and regulatee, and polycentric PBR which recognises a range 
of actors in the regulatory space, which may operate at global, regional and national levels. The 
author concludes that no single regime is purely PBR and an important question is what the rela-
tive roles should be of PBR and more prescriptive rules. Also, the substantive nature of regulatory 
relationships and practices are deemed more important than the particular legal requirements. In 
addition, the success of any PBR regime depends on extensive trust between actors in the regula-
tory regime. The paper is online at: http://ssrn.com/abstract=1712862.  

 

Consultation in OHS 

 

 Markey R and Patmore G, ‘Employee participation in health and safety in the Australia 
Steel Industry’ (2011) 49(1) British Journal of Industrial Relations, 144-167. This article presents 
the findings of a case study of OHS committees at the Port Kembla steelworks from their origin in 
1935 to 2006. The article examines committee operation in three periods: 1935 to 1945; 1946 to 
the introduction of the 1983 OHS Act; and from 1983 to 2006. The study finds that the effective-
ness of committees as a form of participation depended on the relationship with unions, the nature 
of management commitment, the organisational industrial relations climate, and the political and 
institutional macro environment. 

 

Rules in OHS 

 

 Hopkins A, ‘Risk-management and rule-compliance: decision-making in hazardous indus-
tries’ (2011) 49 Safety Science, 110-120. In this article, the author presents a case for risk man-
agement to be translated into rules for end point decision making in particular, but also for design 
and investment decision making. The paper illustrates the argument with reference to the BP texas 
city accident, the Buncefield accident and the Australian pipeline standards. 

 

Medium businesses and OHS 

 

 Thompson M and Ellis N, Research to Explore How Medium Sized Organisations Under-
stand Occupational Health Issues and Manage Health Risk, Health and Safety Executive Re-
search Report RR 841, HMSO, Norwich, 2011. This research was conducted to understand how 
duty holders in medium sized organisations of 50 to 150 employees in the construction, manufac-
turing and engineering sectors understand and manage health risks and to gain insights into the 
best ways for the HSE to engage with duty holders on these issues. The research shows that duty 
holders do not differentiate occupational health and occupational safety risk management. It identi-
fies three areas where duty holders might require support and advice: how to communicate health 
risks and procedures to employees, how to allocate resources to risk management and influence 
senior managers, and how to keep abreast of and act on legislative and regulatory changes. The 
report is online at: http://www.hse.gov.uk (in research reports). 
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Occupational cancer 

 

 Corbin M et al, ‘Lung cancer and occupation: a New Zealand Cancer Regiustry-Based Case-
Control Study’ (2011) 54 American Journal of Industrial Medicine, 89-101. This article presents the 
findings of a study estimating occupational lung cancer risk across different occupations. Based on 
interviews with 457 people with cancer (and 792 population controls without cancer), the study 
found that, after controlling for a series of demographic factors, certain occupations had a signifi-
cantly increased risk of lung cancer. These were sawmill, wood panel and wood-processing plant 
operators, butchers, rubber and plastic products machine operators, heavy truck drivers, and work-
ers in petroleum, coal, chemical and associated product manufacturing. Non-significantly elevated 
risks were observed for a series of other occupations. 

 

Hazardous substances 

 

 Schenk L, Setting Occupational Exposure Limits. Practices and Outcomes of Toxicological 
Risk Assessment, Royal Institute of Technology, Stockholm, 2011. This report presents five papers 
relating to risk assessment practices in the setting of occupational exposure limits for substances, in 
different jurisdictions. The report is online at: http://www.avhandlingar.se/avhandling/6b75bcd20e/.  

 

Assaults, harassment and bullying at work 

 

 Jones T et al, ‘Workplace assaults in Britain’ (2011) 51 British Journal of Criminology, 159-
178. This article presents the findings of an analysis of client/public and co-worker assaults at work, 
drawing on data from the Workplace Behaviour Survey (WBS). The WBS is a nationally representa-
tive survey of employees supplemented with qualitative research in several organisational settings. 
The analysis found that the prevalence of workplace assaults in Britain was higher than suggested 
by victims of crime surveys, which may reflect the fact that assaults at work are less likely to be con-
ventionally categorised as criminal. In addition, the WBS suggests that workplace assault is sub-
stantially more likely to be perpetrated by clients or members of the public than by managers, co-
workers or other colleagues. This is a different pattern from bullying and harassment at work. Par-
ticular occupations and industry sectors were associated with a higher rate of workplace assault and 
more likely to involve client contact in the public sector. Nevertheless, managers and co-workers 
were the perpetrators of the assault in about one quarter of cases. The study concludes that the ex-
planations for assault at work are more likely to be found in the nature of work than in individual 
characteristics of perpetrators or victims. 

 

 (2010) 109 Labour Law and Policy. This issue of the journal presents a series of articles 
dealing with the statute and case law relating to bullying and harassment at work. Each article fo-
cuses on the law in a different country or province. The articles address: French law on workplace 
harassment, Québec legislation on psychological harassment, Chilean legal protection for work-
place harassment, the Australian legal framework for workplace bullying, the German law of bully-
ing, the Swedish ordinance against victimisation at work, the Spanish code of practice on work-
related bullying, American employment law and bullying, and an international overview on the law of 
workplace bullying. 

 

 

R E G U L A T I O N  A T  W O R K  
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 European Risk Observatory, Workplace Violence and Harassment: a European Picture, Euro-
pean Agency for Safety and Health at Work, Luxembourg, 2010. This report examines definitions of 
violence and harassment at work, legal issues, prevalence of violence and harassment at work, risks, 
antecedents and consequences of violence, and interventions to prevent and management work vio-
lence. The report is online at: 

http://osha.europa.eu/en/publications/reports/violence-harassment-TERO09010ENC.  

 

Job strain and stress 

 

 LaMontagne A et al, Estimating the Economic Benefits of Eliminating Job Strain as a Risk Fac-
tor for Depression, Victorian Heath Promotion Foundation (VicHealth), Melbourne, 2010. This report 
presents estimates of the potential economic benefits of eliminating job strain-attributable depression 
for Australian workers, employers and society. The approach used was to quantify the financial bene-
fits of addressing job strain as a risk factor for depression using epidemiologic and economic model-
ling. The specific aims were to: estimate the costs in the Australian workforce for job strain-attributable 
depression versus all other depression, as an indication of the potential economic benefit if job strain-
attributable depression could be reduced or eliminated; and estimate the costs from three perspectives 
-  societal, employer and individual. The report and a summary are online at: http://
www.vichealth.vic.gov.au\jobstrain.  
 
 (2011) 49(4) Safety Science. This edition of the journal contains a series of articles relating to 
psychosocial health risks. The first is an Australian study of inspection of psychosocial risk factors. 
Other articles deal with: the management of psychosocial risks at work in the European Union; tools 
and strategies for inspecting psychosocial risks in Denmark; difficulties experienced in inspecting work 
organisation and psychosocial risks in Sweden; general duties clauses and workers’ mental health in 
Québec; a participatory action plan for psychosocial risks in Spain; and worker representation and psy-
chosocial risks. 

 

 Berset M, ‘Does stress at work make you gain weight? A two-year longitudinal study’ (2011) 37
(1) Scandinavian Journal of Work, Environment and Health, 45-53. This article reports a study investi-
gating the relationship between job demand-control, effort-reward imbalance, and social conflict-
animosity variables, and body mass index (BMI). The study, conducted in a Swiss service provider, 
found that the control and social stressors were statistically significant predictors of follow up BMI, and 
effort-reward imbalance was marginally significant. 

 

 Askenazy P and Caroli E, ‘Innovative work practices, information technologies, and working 
conditions: evidence for France’ (2010) 49(4) Industrial Relations, 544-565. This article presents an 
analysis of data from a survey of 16,000 Frnech workers in 1998, concerning the impact of quality man-
agement, job rotation, work time flexibility and team work practices, and information and communica-
tion technologies (ICT) on mental strain and other work risks. The analysis finds that quality manage-
ment, job rotation and work time flexibility are associated with higher levels of mental strain and occu-
pational risks but not serious injuries, while ICTs are associated with reduced worker isolation and im-
proved safety at work. 

 

 

R E G
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Fatigue 

 

 2011 43(2) Accident Aanalysis. This special issue of the journal presents seven papers re-
viewing the state of knowledge in relation to fatigue and safety, and preventing or minimising the con-
sequences of fatigue. The papers address: the link between fatigue and safety; sleep disorders, medi-
cal conditions and accident risk; demographic issues of fatigue (ie age, gender, race and socio-
economic status); the use of models to predict fatigue in work settings; technological approaches to 
the management of fatigue; organisational factors and the management of fatigue; and research 
needs and opportunities for reducing the adverse consequences of fatigue. 

 

Major hazards facilities 

 

 Cooke R et al, Precursor Analysis for Offshore Oil and Gas Drilling, Resources for the Future 
Discussion Paper 10-61, January 2011. This discussion paper examines the potential to use precur-
sor analysis in the form of Accident Sequence Precursor (ASP) in offshore oil and gas drilling to de-
termine offshore drilling risks on the basis of aggregate information about incidents reported to the 
relevant regulator. Aggregate operational experience of failures or degradations in system functioning 
is the basis for predicting initiating events and system failures. The paper is online at: http://ssrn.com/
abstract=1744192.  

 

Biomechanical hazards 

 

 Safe Work Australia, National Hazard Exposure Worker Surveillance Survey: Exposure to Bio-
mechanical Demands, Pain and Fatigue Symptoms and the Provision of Controls in Australian Work-
places, Safe Work Australia, Australian Government, Canberra, 2011. This report identifies demo-
graphic and employment characteristics of Australian workers that are associated with exposure to 
biomechanical demands, pain and fatigue symptoms and the provision of biomechanical demand 
controls. Biomechanical demands include repetitive hand or arm movements, lifting heavy loads or 
working in awkward postures. The report is online at: http://www.safeworkaustralia.gov.au.  

 

Wet work 

 

 Safe Work Australia, National Hazard Exposure Worker Surveillance Survey: Wet Work Expo-
sure and the Provision of Wet Work Control Measures in Australian Workplaces, Safe Work Australia, 
Australian Government, Canberra, 2011. This report concerns wet work, one of the most important 
risk factors for occupational skin diseases, such as contact dermatitis. The report describes the em-
ployment and demographic characteristics of Australian workers who reported high levels of wet work 
exposure in the course of their work. The report also examines the provision of wet work controls to 
exposed workers. The report is online at: http://www.safeworkaustralia.gov.au.  

 

Biological hazards 

 

 Safe Work Australia, National Hazard Exposure Worker Surveillance Survey: Exposure to Bio-
logical Hazards and the Provision of Controls Against Biological Hazards in Australian Workplaces, 
Safe Work Australia, Australian Government, Canberra, 2011. This report concerns the exposure of  

Key Research and Reports ( c o n t i n u e d )  
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Australian workers to biological hazards and the control measures that are provided in workplaces 
that eliminate, reduce or control worker exposure to biological hazards. Biological hazards include 
viruses such as HIV, Hepatitis, Avian influenza, as well as pathogenic micro-organisms, toxins, 
spores, fungi and bio-active substances. Biological hazards can also include biological vectors or 
transmitters of disease eg human blood or tissue, and live animals. The report is online at: http://
www.safeworkaustralia.gov.au. 

 

Aging workforce 

 

 Yeomans L, An Update of the Literature on Age and Employment, Health and Safety Execu-
tive Research Report RR 832, HMSO, Norwich, 2011. This research report observes that, as in Aus-
tralia, while older workers are becoming more prevalent in the workforce, there are fewer new work-
ers joining the labour force and older workers are continuing to retire early which could lead to labour 
and skills shortages in the future. The UK Department for Work and Pensions (DWP) and the Health 
and Safety Executive (HSE) commissioned a report to review and update the literature on age and 
employment, examining the evidence for age-related effects on employment and considering trends, 
gender, and sector specific issues. The report is online at: http://www.hse.gov.uk (in research re-
ports). 

 

Construction industry 

 

 Gilbertson A et al, Preventing Catastrophic Events in Construction, Health and Safety Execu-
tive Research Report RR 834, HMSO, Norwich, 2011. This report examines the potential for the con-
struction industry to be involved in major or catastrophic events involving multiple deaths and/or sig-
nificant damage to property and infrastructure, ie low probability but high-consequence events. It con-
siders the types of catastrophic events that have occurred or might occur during construction; the rea-
sons for for such occurrences including underlying factors; the controls which should contribute to 
avoidance of a catastrophic event; and areas for improvement. The report is online at: http://
www.hse.gov.uk (in research reports). 

 

 Wilson S and Tyers C, Achieving Change Using the Supply Chain Model in Construction, 
Health and Safety Executive Research Report RR 843, HMSO, Norwich, 2011. Since the 1990s, the 
HSE Construction Division has been working with industry to bring about better supply chain manage-
ment which attempts to draw together stakeholders from across the construction industry to develop 
solutions. This report presents the findings of a qualitative evaluation that was carried out to address 
the effectiveness of this approach. It considers: the conditions that determine success of initiatives 
and barriers to success; the relative effectiveness of each work strand in bringing about desired 
changes in practice; and the transferability of the supply chain approach to other risk areas. The re-
port is online at: http://www.hse.gov.uk (in research reports). 

Key Research and Reports ( c o n t i n u e d )  



 

Volume 10, Issue  1 
  March 2011 

P A G E  1 0  R E G U L A T I O N  A T  W O R K  

International News 
    

Priority Reforms to Protect Worker Health – In the United States, worker protections 
have not kept up with technological or scientific advances, according to a report released 
by researchers at the Lowell Center for Sustainable Production at the University of Mas-
sachusetts. The OSH Act was signed into law in 1970 but according to the US Bureau of 
Labor and Statistics, in 2009 more than 4,000 workers died on the job in the US and 3.3 
million workers were injured or made ill by their work. The Lowell Center analysed suc-
cesses and failures over this 40 year history and released a report which, using six case 
studies, documents failures within current government and industry policies and practices 
that affect the health and safety of workers, communities and the environment. The report 
finds that ineffective WHS protections are the result of multiple overlapping factors, in-
cluding conflicts between regulatory agencies, lack of worker participation in decision-
making processes, the politicisation of science, and the conflicts between economic and 
political interests. The report identifies seven high-priority strategies that could have im-
portant impacts on making workplaces safer. The report is online at: 

http://www.sustainableproduction.org/Lessons.php.  

Corporate Manslaughter in the UK 

 

R v Cotswold Geotechnical Holdings, Winchester Crown Court, 17 February 2011 

 

Cotswold Geotechnical Holdings was the first company in the United Kingdom to be 
prosecuted successfully under the UK Corporate Manslaughter and Corporate Homicide Act 
2007. The Act introduced a new offence of corporate manslaughter in which an organisation 
(including a corporation) is guilty of an offence if the way in which its activities are managed or 
organised by its senior management (a) is a substantial cause of a person's death, and (b) 
amounts to a gross breach (that is, if the conduct falls far below what can reasonably be ex-
pected of the organisation in the circumstances) of a relevant duty of care (the duty of care in 
negligence) owed by the organisation to the deceased. ‘Senior management’ means the persons 
who play significant roles in (i) the making of decisions about how the whole or a substantial part 
of its activities are to be managed or organised, or (ii) the actual managing or organising of the 
whole or a substantial part of those activities. 

 

The prosecution in this case was brought after an employee died after being buried when 
working alone in a 3.5 metre deep trench which collapsed. The employee had been left alone to 
finish up work after the company director had left work for the day. The prosecutor had alleged 
that the employee was working in a dangerous trench because Cotswold Geotechnical Holdings’ 
systems had failed to take all reasonably practicable steps to protect him from working in that 
way. The jury found that the company’s system of work in digging trial pits was wholly and un-
necessarily dangerous. The company ignored well-recognised industry guidance that prohibited 
entry into excavations more than 1.2 metres deep. The company was fined £385,000 and or-
dered to pay the fine over a 10 year period. 

Key Cases 
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The employer’s general duty and independent contractors in Victoria 

 

Baiada Poultry Pty Ltd v The Queen [2011] VSCA 23 

 

Baiada Poultry Pty Ltd engaged a contractor, DMP Poultech Pty Ltd, to round up chickens at a 
supplier's farm, and contracted Azzopardi Haulage Pty Ltd to transport them from the farm to Baiada’s 
processing plant. One of Azzopardi’s workers was fatally injured when struck by a chicken crate which 
had been dropped by a forklift driver employed by DMP. Baiada was prosecuted under section 21 of 
the Occupational Health and Safety Act 2004 (Vic) (the employer’s general duty to employees). Section 
21(3) provides that: 

 

(3) For the purposes of sub-sections (1) and (2) –  

 

(a)  a reference to an employee includes a reference to an independent contractor engaged by an em-
ployer and any employees of the independent contractor; and  

 

(b) the duties of an employer under those sub-sections extend to an independent contractor engaged by 
the employer, and any employees of the independent contractor, in relation to matters over which the 
employer has control or would have control if not for any agreement purporting to limit or remove that 
control.  

 

The County Court found that although Baiada had engaged DMP and Azzopardi as independ-
ent contractors, it retained control over the loading activities, and had contravened section 21, by virtue 
of the operation of section 21(3). Baiada appealed to the Full Supreme Court. 

 

First, Baiada argued that there was no evidence that it had ‘control’ over the ‘matters’ alleged 
within the meaning of section 21(3)(b) of the Act. It argued that its ‘Live bird pick up agreement’ - which 
obliged it to direct contractors in OHS matters - addressed operations at its plant, but did not apply to 
the farm where the incident occurred. Second, it argued that it was entitled to rely on the expertise of 
the independent contractors to take appropriate steps to ensure the health and safety of employees. In 
other words, it argued that in engaging DMP and Azzopardi, it had discharged its OHS obligations. 

 

Nettle JA examined two key lines of cases (Reilly v Devcon Australia Pty Ltd (2008) 36 WAR 
492 [34]–[35]; and R v Associated Octel Co Ltd [1994] 4 All ER 1051, 1063 which was followed in R v 
ACR Roofing Pty Ltd (2004) 11 VR 187, 213 [68]) and considered that they had set out common princi-
ples (para [19]): 

 

Both recognize that, in the scheme of things, an employer does not ordinarily have control over the way in 
which a competent or expert contractor does the work which the contractor is engaged to perform. Equally, 
both allow that there are cases where an independent contractor is susceptible to direction in some re-
spects. Additionally, Associated Octel is clear, and Reilly v Devcon does not gainsay, that a contractor may 
be susceptible to direction regarding the safety measures to be observed while work is performed. Whether 
it is reasonably practicable for an employer to exercise such a power of direction is then a question of fact 
and degree.  
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Nettle JA (with whom Neave JA and Kyrou AJA agreed) found that the pick-up agreement did ap-
ply to the farm. The agreement sought to define and direct the chicken catchers' activities, and Baiada 
controlled the days and times when chickens were picked up, and had travelled to farms to check on op-
erations. Nettle JA also considered that Baiada had contractual power to give safety directions in relation 
to the loading activities at the farm, and that it was reasonably practicable to do so. 

 

Nettle JA then found (para [44]) that 

 

Baiada has legitimate cause for complaint about the judge’s failure to direct the jury that they could not con-
vict Baiada of failing to do what was reasonably practicable to provide and maintain a safe working environ-
ment…in respect of the loading operations unless they were satisfied beyond reasonable doubt that Baiada’s 
engagement of DMP and Azzopardi Holdings was insufficient to discharge Baiada’s obligation to do what 
was reasonably practicable to provide and maintain a safe working environment in that respect. 

 

On this final basis, Nettle JA ordered that the conviction be quashed because Baiada’s arguments 
had not been fully considered by the court, and ordered a retrial. 

 

Neave JA and Kyrou AJA disagreed on this last point. At paras [63]-[64] they stated that: 

 

Neither DMP nor Azzopardi Haulage had specialist expertise in relation to the loading or unloading of mod-
ules which the applicant lacked. The risk that a truck driver might be seriously injured or even killed while a 
forklift was being used to load or unload trucks and the need to take precautions to prevent forklift accidents 
was obvious. The measures necessary to do so were well known to the applicant and throughout the indus-
try. They were common sense measures which did not require specialist skill or knowledge. The applicant 
had entered into separate arrangements with the two contractors to undertake tasks in which their employ-
ees would be working in close proximity with one another at [the] Farm without giving the contractors any 
safety directions in relation to the performance of those tasks. It was reasonably practicable for the applicant 
to give such directions to ensure the safety of all employees engaged on those tasks. The applicant had con-
trol over when and how the loading and unloading of modules was performed at [the] Farm and had already 
issued safety instructions in relation to loading and unloading operations at its own plant. The only inference 
that was open on the evidence was that the costs of issuing safety directions to contractors was minimal 
compared with the gravity of the risk of harm. It was entirely practicable for the applicant to require the con-
tractors to put loading and unloading safety measures in place and to check whether those safety measures 
were being observed from time to time.  

 

Taken as a whole, the evidence has satisfied us beyond reasonable doubt that the applicant’s engagement 
of DMP and Azzopardi Haulage was insufficient to discharge its obligation to do what was reasonably practi-
cable to provide a safe worksite in relation to the loading and unloading activities at [the] Farm. It follows that 
we are satisfied that the applicant was proved beyond reasonable doubt to be guilty of the offence under s 21
(1) of the Act. 

 

Neave JA and Kyrou AJA held that there had been no significant denial of procedural fairness and, 
exercising their discretion under s568 of the Crimes Act 1958, denied Baiada leave for appeal. 
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General duty on the designer of plant 

 

Simpson Design Associates Pty Ltd v Inspector Ching [2011] NSWIRComm 7 

 

Simpson Design Associates Pty Ltd were prosecuted under section 11(1) of the Occupational 
Health and Safety Act 2000 (NSW) after a site visitor was fatally injured when the 1300kg gate fell 
on him while he was attempting to manually close the gate after its automated system failed. 

 

Section 11(1) provides that: 

 

(1) A person who designs, manufactures or supplies any plant or substance for use by people at work 
must:  

 

(a)  ensure that the plant or substance is safe and without risks to health when properly used, and  

 

(b)  provide, or arrange for the provision of, adequate information about the plant or substance to the 
persons to whom it is supplied to ensure its safe use.  

 

At first instance Haylen J held that Simpson Design Associates had failed to consider possible 
breakdowns, and to make provisions for the safe manual operation of the gate, and that these fail-
ures gave rise to significant liability. Haylen J therefore imposed a fine of $185,000. Simpson Design 
Associates appealed against this conviction. It argued that Haylen J had failed to consider the limits 
of its involvement in the gate's construction, and had mistakenly considered that it had designed the 
whole of the gate, when it was only responsible for the structural steel design. It also argued that 
Haylen J had failed to consider the fact that Simpson Design Associates had contemplated contrib-
uting further to the design, but was not given the chance to do so.   

 

A majority of the full bench of the Industrial Court of New South Wales rejected the appeal. 
Boland P and Kavanagh J stated that (paras 22-24): 

 

The appellant submitted that it had no responsibility beyond ensuring that the gate plant was sufficiently 
structurally sound to bear the probable loads to which it would be subjected, that load primarily being 
the force of wind on it. In other words, the only use to which the portals and structural steel frame of the 
gate were to be put was load bearing and the designer was not required to turn its mind to anything 
other than the load bearing capacity of these structures  
 
The appellant's proposition simply cannot be right. The frame and portals constituted the main elements 
of the gate. The motor, cladding, rollers, track and wheels were merely ancillary equipment. It was 
known to the appellant that the structural steel frame, once mounted on wheels and placed on a track, 
would run into and out of the portals on either side. Whilst under the control of the motor there was no 
risk of a leaf of the gate running too far out of one portal and crashing to the ground. But if the motor 
became unserviceable and in the absence of some device to stop a leaf of the gate coming free of a 
portal, a very serious risk would materialise, as demonstrated by what occurred on 12 November 2002 
when one gate leaf of the centre gate slid out of its portal and fell during installation of gate motors ....  
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Human experience and common sense dictate that an electric motor might break down or be affected 
by a power shortage, thereby requiring the gate to be opened and/or closed manually. Here was a 
gate where human and vehicular traffic needed access to and egress from a concrete batching plant 
each working day. It was completely foreseeable that the electric motor might fail for any number of 
reasons, in which case it was imperative to be able to open and close the gate manually, but in doing 
so to also have a means of ensuring the gate leaves did not come free of the portals.  

 
Boland P and Kavanagh J also rejected the argument that Simpson Design Associates had 

sought to contribute further to the design because it did not ask to see workshop drawings or sug-
gest any further revisions of its own drawings prior to construction. 

 

At the end of their judgment, Boland P and Kavanagh J made an important 
‘observation’ (paras 124 and 125): 

 

These unfortunate proceedings illustrate the necessity for anyone whose business operations come 
within the provisions of the OHS Act to have regard to those obligations and responsibilities that are 
imposed by the Act upon them. In particular, these proceedings illustrate that there may not be an ex-
act correlation between the task to be performed by the business and the responsibilities and obliga-
tions imposed upon it by the Act. The appellant gave no thought to the inclusion within its design of 
any stopping mechanism to ensure that the gate leaves did not come out of the portals that supported 
them. Yet this is precisely what s 11 of the OHS Act required it to do. It is imperative, in our opinion, 
that any business undertaking whose operations are governed by the provisions of the Act is con-
scious at all times of the obligations and responsibilities imposed by the Act. This is particularly so 
when work is carried out or goods are supplied under a contract. The contractual terms may not create 
obligations that are co-extensive with those created by the OHS Act.  
 
We ask that these comments be drawn to the attention of the responsible officer within the WorkCover 
Authority of New South Wales to ascertain what steps might be taken to create awareness within in-
dustry of the fact that business operations, in particular involving the design, manufacture or supply of 
plant or substances for use by people at work, must comply with the provisions of s 11 of the OHS Act. 
Of course, at law one cannot contract out of obligations imposed by the Act. 
 

Marks J, in dissent, questioned the extent to which the prosecutor had established a causal 
connection between the conduct of the appellant and the risk to safety as particularised in the 
charge brought against the appellant. 

 

 

 

Franchisors and the duty on persons having control of premises 

 

Inspector Estreich v Parker Hannifin (Australia) Pty Ltd [2011] NSWIRComm 11  

 

A franchisor (Parker Haanifan (Australia)) was prosecuted under section 10 of the Occupa-
tional Health and Safety Act 2000 (NSW) after there was an explosion in a workshop fitted to the 
rear of the franchisee’s drive van. Section 10 provides as follows: 
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(1) A person who has control of premises used by people as a place of work must ensure that the premises 
are safe and without risks to health.  

 

(2) A person who has control of any plant or substance used by people at work must ensure that the plant or 
substance is safe and without risks to health when properly used. 

 

Particulars of the charge included the following paragraphs: 

 

(d) The defendant [franchisor] failed to impose as a condition in its mandatory specifications, standards, op-
erating procedures and manuals for the operation of independent businesses contracted to it and known 
as 'Franchised Hose Doctors', a requirement that:  

i gas cylinders containing oxygen and acetylene stored in motor vehicles must only be stored in vehicles 
which were well ventilated so as to prevent the prospect of gas build up and explosion;  

ii Australian Standard 2430.3.4 - 2004, Australian Standard 4289 -1995, Australian Standard 2439.3.4 - 
2004 and Australian Standard 4332 - 2004 be complied with at all times;  

iii all ignition sources in the vicinity of cylinders containing oxygen and acetylene be eliminated or alterna-
tively that risks arising from the storage of oxygen and acetylene and their proximity to ignition sources 
be controlled in a manner so as to eliminate or reduce the risks so arising; and  

iv before using oxygen and acetylene Material Safety Data Sheets were to be obtained and followed in 
respect of the storage and transportation of those gases.  

 

(e) The defendant failed to impose, as a condition in its mandatory specification standards, operating proce-
dures and instruments for the operation of independent businesses to which it was contracted known as 
'"Franchised Hose Doctors' a requirement that the natural person conducting work as an employee or 
proprietor of a Franchised Hose Doctor undertake an appropriate Tertiary and Further Education certifi-
cation programme dealing with the use, storage and transportation of dangerous goods.  

 

The franchisor entered a plea of guilty. Haylen J fined the franchisor $110,000. In his reasons for 
imposing this penalty, Haylen J remarked (at para [21]) 

 

During submissions it was clarified on behalf of the defendant that the company's misunderstanding as to its 
occupational health and safety obligations to the Hose Doctor franchisees was not a view reached by taking 
advice on the subject but was basically an assumption made because of the fact that the Hose Doctor fran-
chises were independent businesses who had been sub-contracted to perform service functions using the 
defendant's product. It is difficult to accept that these matters should reduce the seriousness of the offence. 
The defendant was a well-developed corporation with, admittedly, a comprehensive safety system mainly in 
relation to its own employees and in relation to the use to be made of its products but it had neglected to 
make safety arrangements concerning the operation of the Hose Doctor franchises who were a significant 
part of the manner in which the defendant undertook its business. Even a superficial review of the many oc-
cupational health and safety prosecutions dealt with in this part of the Court's jurisdiction would have quickly 
shown that the Court had consistently and frequently drawn attention to the fact that occupational health and 
safety obligations could not be delegated and especially could not be delegated to sub-contractors, even 
though those arrangements might have widened the field of persons to whom the defendant had obligations 
in relation to the safety of the people involved. 
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The common law duty on occupiers of workplaces 

 

Ilvariy Pty Ltd trading as Craftsman Homes v Sijuk [2011] NSWCA 12 

 

In this case the appellant building company argued that the only duty it owed was to co-
ordinate trades and that since the question of trade co-ordination had nothing to do with the acci-
dent there was no duty, breach, or possible causal link.  

 
Allsop P (with whom Hodgson JA and Whealy JA agreed) rejected this argument (paras [19] 

and [21]). 
 
The appellant was the builder in occupation of the building site, including the scaffolding. I agree that 
co-ordination of trades had nothing to do with the accident. The accident was caused by the danger-
ous state of the scaffolding which bore a reassuring sign that it was safe. The question is whether the 
appellant, as the builder having possession of the site, owed any duty to tradesmen … to exercise rea-
sonable care to make the site safe for them to work upon. … A building site and scaffolding on a build-
ing site can be dangerous places. People work at heights, machines are in use and other dangers ex-
ist. As the occupier with possession of the site for the undertaking of its contractual obligations for its 
own commercial benefit, a builder owes a duty to exercise reasonable care to avoid the exposure of 
persons coming on to the site to risk of injury from the dangerous condition of the site. … 

 

… Tradesmen … are not accustomed to dealing with dangerous scaffolding, especially scaffolding that 
was said by a sign to be safe. Undoubtedly an occupier, especially a non-technical occupier, is entitled 
to expect that a tradesman will deal with dangers or defects which his trade skills allow him in the ordi-
nary way to perceive and deal with. That does not mean that a builder is free not to exercise any rea-
sonable care about the safety of the building site of which it has possession.  
 

 

Enterprise agreements and casual employees 

 

D H Gibson Pty Limited [2011] FWA 911 

 

In this case Fair Work Australia rejected an enterprise agreement that offered protective 
clothing to full-time employees, but not casuals, after finding it could be discriminatory and could 
lead to adverse action, against casuals, in breach of section 340(1)(a)(i) of the Fair Work Act 2009. 
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Feature Article: Managing Work Health and Safety 
Risks Under the National Model WHS Legislation 

 
Introduction 
 
 In an article published in the Australian Journal of Labour Law in 2005, Dr Liz Bluff and Pro-
fessor Richard Johnstone examined the relationship between the general duties qualified by the 
expression ‘reasonably practicable’1 and principles of risk management.2 Unlike the general duties 
which are incorporated in the Commonwealth, state and territory OHS statutes, risk management 
principles (hazard identification, risk assessment and risk control) have typically been incorporated 
as separate provisions in OHS regulations or approved codes of practice, except in Queensland 
where risk management principles were included in the Workplace Health and Safety Act 1995. 
 
 Bluff and Johnstone’s 2005 article discussed the way in which the courts have interpreted 
the employers’ statutory general duties as requiring positive and proactive steps, including the 
need to rigorously identify, assess and address risks. The article also examined the definition and 
interpretation of risk management principles in OHS legislation, identifying some potential areas of 
inconsistency with the courts’ interpretation of the general duties, and of what is reasonably practi-
cable. The 2005 article concluded with some suggestions for ways to integrate risk management 
principles within the general duty provisions, in order to make explicit the relationship between the 
general duties and risk management principles and ensure consistency between these concepts. 
 
 The approach taken in drafting the national model Work Health and Safety Act was to incor-
porate a series of general duties, as well as separate principles, including one titled ‘Management 
of Risks’ (WHSA s 17), and a separate definition of ‘reasonably practicable’ (WHSA s 18). In De-
cember 2010, Safe Work Australia released for public comment a set of draft model Work Health 
and Safety Regulations which include hazard identification, risk assessment and/or control require-
ments for some hazards. The draft regulations do not include a general risk management require-
ment but Safe Work Australia has drafted a code of practice titled How to Manage Work Health 
and Safety Risks. This sets out a generic risk management process encompassing hazard identifi-
cation, risk assessment, risk control and the review of risk control measures. It is intended that the 
draft code will be an approved code of practice with evidentiary status under the WHS Act. 
 
 Some public discussion on the national model Work Health and Safety Regulations suggests 
that the omission of a general requirement for risk management, including a hierarchy of control 
measures, is significant. These comments appear on the one hand not to pay due regard to the 
principles and obligations in the Model Work Health and Safety Act that are relevant to the man-
agement of risks. On the other hand they appear to take for granted that a generic risk manage-
ment process and standard hierarchy of controls3 are effective and applicable to risks of different 
types. In this feature article Liz Bluff outlines the relevant obligations in the model Act and argues 
that the obligations in the model Act, together with the courts’ interpretation of the general duties 
qualified by reasonably practicable, must set the frame within which regulations and codes of prac-
tice are drafted. 
 
 
The Model Work Health and Safety Act 
 
 In the model WHS Act a person conducting a business or undertaking (PCBU) must ensure, 
so far as is reasonably practicable, the health and safety of workers engaged or caused to be en-
gaged by the PCBU, and workers whose work activities are influenced or directed by the PCBU, 
while they at work in the business or undertaking (WHSA s 19 (1). A PCBU must also ensure, so 
far as is reasonably practicable, that the health and safety of other persons is not put at risk from 
work carried out as part of the conduct of the business or undertaking (WHSA s 19 (2). 
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 A PCBU therefore has a wide-ranging obligation to consider risks that may affect workers 
carrying out work in any capacity for the PCBU – whether these workers are a PCBU’s own em-
ployees, contractors or subcontractors (or employees of these), employees of a labour hire com-
pany, outworkers, an apprentices, trainees or students gaining work experience, volunteers, or oth-
erwise (‘worker’ is defined in WHSA s 7). A PCBU cannot transfer responsibility to another per-
son by outsourcing or contracting out risky work (WHSA s 14). To the extent that a PCBU does 
involve others, each will have responsibility to the extent they have the capacity to influence and 
control a particular matter (WHSA s 16). A PCBU must also consider risks arising in any place 
where work is carried out for the business or undertaking, that is in any place where a worker 
goes or is likely to be while at work (as defined in WHSA s 8). All of this suggests the need for con-
sultation, co-operation and coordination between duty holders and, unsurprisingly, the model 
Act explicitly requires this (WHSA s 46). 
 
 The PCBU’s duty in ensuring health and safety, so far as is reasonably practicable, extends 
to risks relating to the work environment, substances, plant, structures, systems of work and work 
accommodation but the Act makes it clear that the duty is not limited to these things (WHSA s 19
(3)).4 An over-riding principle applying to all duties in the Act is that to ensure health and safety the 
PCBU, or other duty holder, must eliminate risks to health and safety, so far as is reasonably 
practicable and, if it is not reasonably practicable to eliminate risks to health and safety, to mini-
mise risks so far as is reasonably practicable (WHSA ss 13, 17). That is, health and safety will not 
have been ensured unless all risks have been eliminated or minimised, so far as is reasonably 
practicable, and a particular risk control strategy, whether it involves work redesign, substitution of 
one substance for another, use of lifting equipment, or something else will not be sufficient unless 
that measure (or combination of measures), eliminates or minimises the risk, so far as is reasona-
bly practicable. 
 
 Of central importance then is the meaning of reasonably practicable. The model Act ex-
plains that reasonably practicable means that which is, or was at a particular time, reasonably able 
to be done in relation to ensuring health and safety, taking into account and weighing up all rele-
vant matters (WHSA s 18). These relevant matters include: 

(a) the likelihood of the hazard or the risk concerned occurring 

(b) the degree of harm that might result from the hazard or the risk 

(c) what the person concerned knows, or ought reasonably to know, about:  

(i) the hazard or the risk  

(ii) ways of eliminating or minimising the risk, and  

(d) the availability and suitability of ways to eliminate or minimise the risk. 
 
 The final consideration to be weighed up in determining what is reasonably practicable is the 
cost associated with particular ways of eliminating or minimising the risk, including whether the 
cost is grossly disproportionate to the risk. The model Act clearly ‘quarantines’ the consideration of 
cost. It states that cost is to be taken into account after assessing the extent of the risk and the 
available ways of eliminating or minimising the risk. The duty holder is expected to implement risk 
elimination and minimisation measures that are proportionate to the risk. 
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 The model WHS Act anticipates the need for such arrangements. It establishes that officers 
of corporations, the Crown or public authorities must exercise due diligence to ensure that, as a 
PCBU, that organisation complies with its duties and obligations under the Act (WHSA ss 4, 27). 
Due diligence, the Act explains, includes taking reasonable steps to: 

(a)  acquire and keep up-to-date knowledge of work health and safety matters  

(b)  gain an understanding of the nature of the operations of the business or undertaking, and of 
the hazards and risks associated with those operations 

(c)  ensure that the PCBU has available for use, and uses, appropriate resources and proc-
esses to eliminate or minimise WHS risks from work carried out as part of the conduct of 
the business or undertaking  

(d)  ensure that the PCBU has appropriate processes for receiving and considering information 
regarding incidents, hazards and risks and responding in a timely way to that information  

(e)  ensure that the PCBU has, and implements, processes for complying with any duty or obli-
gation of the PCBU under this Act 

(f)  verify the provision and use of these resources and processes. 
 
 All of these knowledge, resource and process elements that are necessary for ensuring com-
pliance with duties and obligations in the WHS Act are also central to managing WHS risks. Par-
ticularly relevant are the need to understand the hazards and risks of the organisation’s operations; 
resources and processes for eliminating or minimising WHS risks; and processes for receiving, 
considering and responding to information about incidents, hazards and risks.  
 

A PCBU may also have more than one duty (WHSA s 15). The same requirements to elimi-
nate or minimise risks so far as is reasonably practicable, the elements of reasonably practicable, 
the non-transferability of duties, the sharing of responsibility and the need to consult, co-operate 
and coordinate activities apply across the other duties in the model Act. And the duty of officers 
and requirement to exercise due diligence also extend to all of these duties. The only difference is 
that in relation to the other duties the processes for managing risks will relate variously to work-
place entry and exit; the design, manufacture, import or supply of plant, substances or structures; 
and the installation, construction of commissioning of plant or structures (WHSA ss 20-26). In ef-
fect duty holders will need to consider risks to workers and members of the public who encounter 
their products in end use. 

Feature Article ( c o n t i n u e d )     

For practical purposes then, a PCBU will need to have arrangements in place to recog-
nise and eliminate or minimise all risks, so far as is reasonably practicable. These ar-
rangements will need to address all risks that might affect the health or safety of workers 
and other persons who could be put at risk from work carried out as part of the conduct of 
the business or undertaking. The arrangements will at least require consultation with 
workers and, where other duty holders are concerned, will require consultation, co-
operation and coordination of the management of risks between duty holders. Those con-
cerned and involved in decisions about eliminating or minimising risks will need to have 
sound knowledge of the hazard or risks, the likelihood that they will occur and the degree 
of harm that might result from the hazard or the risk. It will not be enough to rely on exist-
ing in-house knowledge alone as what a person ‘ought reasonably to know’ about a haz-
ard or risk, ways of eliminating or minimising the risk, and the availability and suitability of 
these measures must also be taken into account. 
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Some implications for drafting WHS regulations and codes of practice 
 

The principles and duties in the model WHS Act outlined above are fundamentally con-
cerned with recognising, and eliminating or minimising WHS risks. They point to a particular ap-
proach to managing WHS risks. It is therefore essential, in contemplating any generic requirement 
for WHS risk management in the WHS regulations and in the draft code, that these subordinate 
instruments must not narrow or undercut the principles and duties in the model Act, or put forward 
an alternative approach to risk management. This is worth emphasising. Much of the guidance cur-
rently available to workplace practitioners about WHS risk management is a modified version of 
risk management principles applied more widely in business. However, if duty holders are prose-
cuted for an alleged breach of their duty of care they will ultimately be judged by whether they have 
eliminated or minimised risks, so far as is reasonably practicable, taking into account all the steps 
in determining what measures are reasonably practicable. The courts will also interpret these re-
quirements with reference to past cases. 
 
 As reviewed in the 2005 article by Bluff and Johnstone, by the late 1990s it was common 
for the Australian courts to interpret the general duties as requiring positive and proactive steps to 
discharge the employer’s general duty - searching for, detecting and eliminating or minimising 
risks, so far as is reasonably practicable. In the following decade the courts talked about the need 
for this proactive approach also to be holistic and systematic. All of this suggests the need for con-
tinual vigilance and a rigorous approach to assessing and managing risks in which the duty holder 
must thoroughly investigate and examine, on an ongoing basis, the nature of the risks arising from 
his or her business or undertaking. 
 

An additional concern is that some generic approaches to WHS risk management are less 
suitable for recognising, investigating, and eliminating or minimising particular types of risks. What 
is a useful and effective approach to manage risks is quite different depending on whether the risks 
relate to hazardous substances, plant and machinery, manual tasks or psychosocial risks. We also 
know from experience that generic approaches to WHS risk management or ‘risk assessment’ 
have often deflected WHS effort and time into guessing the level of risk against risk matrices or 
other proformas, rather than encouraging rigorous information gathering from sources directly rele-
vant to the risk, and thorough investigation of hazards, risks and control options. 

 
Also, the standard hierarchy of control originated in occupational hygiene and safety engi-

neering, and is most suitable for chemical and machinery hazards. And it is not the only hierarchy 
available. For example, Haddon’s ten countermeasures for reducing injuries, now also applied to 
disease, encourages those brainstorming solutions to contemplate ways to prevent the creation of 
a hazard as well as various ways to reduce its impact.5 Rather than prescribing a particular hierar-
chy of controls, the important principle to confirm is that to eliminate or minimise risks effectively 
duty holders will need to give preference to measures that ensure safe and healthy work and 
workplaces, the ‘safe place’ approach, over ‘safe person’ measures that focus on individual 
worker behaviour. An emphasis on safe and healthy work and workplaces is consistent with the 
object of the WHS Act that workers and others should be given the highest level of protection 
against harm to their health, safety and welfare from hazards and risks arising from work as is rea-
sonably practicable (WHSA s 3(2)). 

 
 

Conclusion 
 
 In conclusion, the interests of PCBUs. and the workers and others they are to protect can 
be best served by taking the model WHS Act as the starting point for managing WHS risks. A cru-
cial first step is for WHS authorities to explain the key elements of the Act as they apply to manag-
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ing WHS risks. To the extent that authorities draft any WHS regulation or code of practice dealing 
with the management of WHS risks, these should ‘take on board’ the principles and obligations in 
the model Act, and be complementary to and framed consistently with the model Act. 
 

A second step would be for WHS authorities to facilitate PCBUs’ access to a range of use-
ful guidance to support their efforts to manage risks. Here we should remember that what is most 
useful will depend on the nature of the business or undertaking and the risks concerned, and that 
some resources may already exist. For example, for designers and manufacturers of plant a series 
of Australian and international standards provide guidance about the diverse risks and control 
measures for plant, which is more relevant for safe design and manufacture than are generic risk 
management principles. In organisations dealing with psychosocial risks, guidance about manag-
ing the balance between job demand-control, effort-reward, and social conflict-support factors 
would be more applicable than a generic hierarchy of controls that reflects occupational hygiene 
and safety engineering strategies. Many other sources exist and can usefully underpin preventive 
efforts, within the framework for managing risks established in the model Act. 
 
 
Endnotes 
 
1 Or equivalent expressions in some jurisdictions. 

2 Bluff E and Johnstone R, ‘The relationship between ‘reasonably practicable’ and risk management regula-
tion’ (2005) 18 Australian Journal of Labour Law, 197-239.  
3 The standard hierarchy of control names and gives preference to control measures in the following se-
quence - elimination, substitution, isolation, engineering controls, administrative controls and personal pro-
tective equipment.  
4 Nor is any duty limited or affected by the model WHS regulations, in draft form (WHSR, r 1.2.2).  
5 
Runyan C, ‘Introduction: back to the future – revisiting Haddon’s conceptualization of injury epidemiology 

and prevention’ (2003) 25 Epidemiology Review, 60-64.   
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University. They are provided for the purposes of general discussion. Before relying on the material in this 
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