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Proposed OHS Regulations 

General comments on the proposed OHS Regulations 

The Safety Institute of Australia (SIA) broadly accepts the notion of reducing regulatory burden, in order to move towards more goal-based objectives. 
However, several of the proposed amendments seem to involve “downgrading” the Regulations to guidance status. There has been no indication that this 
move is planned to be done concurrently, so there might be a gap in providing duty-holders with the information required to comply with the regulations.  

The SIA encourages the prompt release of updated Compliance Codes and other relevant Guidance material concurrently with the launch of the regulations 
in 2017 or as soon as possible after.  

The SIA also strongly supports updating Compliance Codes and guidance material to improve the range, quality, and currency of guidance available. 
Improving the functionality of the website to allow ready/ relevant access to guidance materials will improve safety outcomes, particularly for small to medium-
sized enterprises (SMEs) with non-dedicated OHS professionals/practitioners. 

Feedback from our consultation urges that recent legal cases and rulings be examined to ensure that the proposed changes to the Regulations take these 
into account, particularly in regard to responsibilities of people carrying out tasks.  

The SIA believes that the Public Comment period of 8 weeks was inadequate considering the volume of the proposed Regulations, EPS and RIS documents, 
and will have resulted in a lower quality of overall response for the government to draw on.  

Specific comments on the proposed OHS Regulations 

Chapter 1 – Preliminary  Members of the SIA have noted that there is no content in this section dealing with risk controls. 

Confined Spaces 
The definition of Confined Space, for instance, should be adopted from the Model Work Health and Safety 
Regulations. 

Listing example spaces followed by a qualifying “if” statement creates confusion and examples of confined 
spaces should be provided in a revised Compliance Code. 
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The risks associated with potentially flammable or explosive vapours or dusts are not explicitly listed in 
Victorian definition and are only inferred by the “harmful contaminant” statement. This needs to be explicit. 

Excluding engulfment by “liquids” in the Victorian definition applies to few industries, but creates uncertainty 
for many. 

Currently in Australia there are three legislated definitions, as well AS2865 which is only referenced by one 
(WA), which causes confusion. We urgently need to reform the definitions, though we acknowledge the 
definition comes from the Compliance Code not the Regulations. Further information on this is available at 
http://lnkd.in/bkHW4qz AND http://lnkd.in/bUWm5TQ  

Chapter 2 – General duties and issue 
resolution 

Reg 19 implies that a worker cannot refuse a medical exam or health monitoring if required by the 
Regulations. This needs to be made explicit to avoid confusion.  

Reg 20 - We believe that there may be legitimate privacy concerns in relation to record keeping that need 
consideration. 

Chapter 3 – Physical hazards  Part 3.1 Hazardous Manual Handling 

The SIA supports the revision of the definition of Hazardous Manual Handling and agrees that the current 
‘Reg 3.1.1 (2) - Hazard Identification,’ is guidance that can be included in the Hazardous Manual Handling 
Code.  

It also seems reasonable to remove the risk control review trigger at 3.1.3 (1)(b) given the broadening of 
Reg 28(1)(a) in the proposed regulations. 

Part 3.2 Noise 

Reg 38 - One of our respondents reported that the 15dB reduction in hearing levels at 3kHz, 4kHz or 6kHz 
are, in fact, different to the standards used for determining noise-induced hearing loss (NIHL) claims under 
the WIRC Act/Regulations. The SIA suggests removing the misalignment between the criteria for NIHL 
controls and NIHL compensation. 
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We believe that the liability of a hearing loss claim being solely placed on the last ‘noisy’ workplace is not 
fair and reasonable. It would be more equitable to apportion the liability to the relevant noisy workplaces by 
having an audiological assessment at the start of employment and at exit so that any noise impacts can be 
tied into a specific workplace, in the circumstance where the employee has only one employer. The 
collection of this “evidence” would streamline any NIHL compensation claims but also focus employers on 
reducing harmful noise levels in their workplaces.  

The SIA has been advised that there was a recent Australian Court decision that found that if an employee 
has ANY exposure to noise, regardless of timeframe or exposure standards, the employer is liable. He asks: 
“If this were the case why should employers in noisy workplaces bother with audiometric testing at all?” 

Part 3.3 Prevention of Falls 

The proposed definition uses the words ‘below two metres’, but our members questioned the misalignment 
between Victorian and National WHS legislation. The SIA suggests alignment of the falls definition. 

Part 3.4 Confined Spaces 

Further to the Confined Spaces comments above (refer Chapter 1 – Preliminary): 

Reg 50 - do volunteers (SES, CFA, St John, etc.) fit into this exemption as they are neither employers nor 
employees. Please refer to this article for further discussion- 
https://emergencylaw.wordpress.com/2016/08/17/changes-to-victorias-ohs-regulations-and-emergency-
service-employees/  

Reg 51, 52 & 53 - should reference AS2865, section 2.4, Design, Manufacture, Supply and Modification 
Considerations as it outlines minimum specifications for the safe design of confined spaces, minimum 
dimension of manholes and other entry points and other pertinent factors. 

Reg 58.(5) - explains purging but does not describe ventilation. If an entrant purges a space with an inert 
gas such as nitrogen, when they should have ventilated with clean air, it can lead to potentially life 
threatening issues. Clarity on this process should be provided in the Regulations or the Compliance Code. 

Reg 63.(3)(d) - “if an employer assigns a person to perform any function in relation to regulation 65”: When 
would a person not be assigned a function under Regulation 65 – “Communication and Initiation of 
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Emergency Response”?  Some organisations interpret R63(3)(d) to infer that a Standby Person is optional. 
Further clarity is required 

Align Reg 63 with Compliance Code (confined spaces) for Item 112 “A confined space permit must list – the 
name of any standby person assigned to the space” 

Reg 63.(3)(e) - Every industry seems to define maximum timeframes differently which increases risk of 
working over long durations and creates confusion. 

Reg 64 - will have little effect on reducing the burden of compliance if a company is a national one, as 
record-keeping requirements are longer under the Model WHS Regulations. 

Reg 69 - relying on 000 as the most appropriate course of emergency action is unacceptable. The delay in 
emergency response could be too long to assist someone in the event of an emergency - local workplace-
based interventions should be required. 

Reg 72 - should consider referencing AS1891.4, for example, as it outlines maintenance requirements for 
height safety equipment.  Similarly AS1716 for respiratory protection (SCBA, etc.) 

Reg 73 - There needs to be far more robustness around nationally accredited training, including minimum 
training duration (currently varies between 4 hours to 24+ hours depending on the provider and industry). 
Likewise for more detail on topics to be covered (Might be blurring this between what the Regulations 
should do versus the Compliance Code) 

More info at- https://lnkd.in/bEbJEid  

Cross referencing to Prevention of Falls Regulations should also be done given that many operators in 
confined spaces seem to neglect or forget the risk associated with standing over manholes and other areas. 

Part 3.5 Plant 

This part does not take into account people who import and supply plant to ensure it meets state legislation 
e.g. Guarding standards, wiring standards, training to be supplied by supplier.  
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Reg 98 - the guarding of plant should refer to the appropriate Australian Standard.

Reg 104 - the installation of plant should also consider building code requirements 

Reg 112 - Interlocked seat belts should be a minimum requirement along with gas bottle lifters for LPG 
trucks 

Part 3.6 High Risk Work 

The SIA supports the revision of this section and further urges alignment with the National Model 
Regulations. 

Chapter 4 – Hazardous substances and 
materials 

Part 4.1 Hazardous Substances 

Alignment with GHS is supported, but transitional arrangements will be required to allow time for businesses 
to comply. 

Reg 145 (3) must be available in other languages.  The proposed Regulations state: “A manufacturer or 
importing supplier may prepare a safety data sheet with the information required by sub regulation (1) in 
languages in addition to English” 

Part 4.3 Asbestos 

Reg 225 & 240 - The SIA does not believe it is prudent to assume that the legislative prohibitions in place 
since 31 December 2003 have been effective as evidenced by recent examples cited in the media about 
building materials from Chinese suppliers, found to contain Asbestos. http://www.abc.net.au/news/2016-07-
14/asbestos-tainted-firm-yuanda-australian-projects-investigation/7630552 

In light of recent media reports, the SIA believes easing of the duty to identify/control asbestos and prepare 
an asbestos register will likely result in an increased occupational and social risk. 

Our members also raised concerns that ships or plant built outside of Australia could have asbestos-
containing materials in them and should not be excluded from the duty to identify/control asbestos.  
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Chapter 5 – Hazardous industries  Did not review 

Chapter 6 – Licensing and Registration  Did not review 

Chapter 7 – Administrative Matters and 
Exemptions 

Did not review 

Chapter 8 – Saving and Transitional 
Provisions 

Did not review 

Chapter 9 – Consequential amendments  Did not review 

Schedules 1 -19  Schedule 3, part 1 (4) – Members enquired whether a dogging licence was required for the slinging of 
patients in hospital/aged care facilities or for fitter/turners who perform slinging of machinery? 

 Schedule 3, part 2 (12) Please add a note that states: Whilst a HRWL for Bridge and Gantry cranes covers 
load estimation and slinging techniques, the operation of remote cranes with less than 3 powered motions 
may still require operators to complete a HRWL for dogging if load estimation and slinging techniques are 
used. 
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Proposed EPS Regulations 

General comments on the proposed EPS Regulations 

Due to time and resource constraints, the SIA was not able to review the proposed EPS Regulations.   

 Specific comments on the proposed EPS Regulations 

Part 1 – Preliminary Click here to enter text.

Part 2 – Hazard identification  Click here to enter text.

Part 3 – Duties of designers of prescribed equipment Click here to enter text.

Part 4 – Duties of manufacturers of prescribed equipment Click here to enter text.

Part 5 – Duties of importers of prescribed equipment Click here to enter text.

Part 6 – Duties of suppliers and agents of suppliers of 
prescribed equipment 

Click here to enter text.

Part 7 – Duty of person in charge of prescribed equipment Click here to enter text.

Part 8 – Notice of prescribed equipment design Click here to enter text.

Part 9 – Incident Notices Click here to enter text.

Part 10 – Saving and transitional provisions Click here to enter text.

Schedule – Prescribed equipment designs to be notified Click here to enter text.
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Regulatory Impact Statement for proposed Occupational Health and Safety Regulations 2017 and Equipment (Public 
Safety) Regulations 2017 (RIS) 

General comments on the Regulatory Impact Statement  

The Safety Institute of Australia is pleased to provide the following comments on the proposed regulations: 

● The general nature of the proposed OHS Regulations is aimed at larger organisations. Minute amendments to detailed, technical aspects of the 
Regulations do not reflect well how small to medium-sized businesses currently perceive and apply these laws. Focusing on the detail, rather than 
considering the overall goals of the Regulations, we believe represents a missed opportunity for genuine reform. 

● The range and breadth of engagement/consultation in particular in regard to SME’s: (pg. iii of the RIS). Larger organisations are over-represented in 
the consulted groups. Consulting several hundred employers, in an economy of several hundred thousand (pg. 35 of the RIS), may not result in a 
representative picture of employers’ view on the Regulations. Given a greater proportion of harm occurs to workers in SMEs, this means that those 
affected by these changes may have had less say in their review. 

● In terms of the question on harmonisation, the SIA finds aspects of the RIS potentially contradictory. Whilst harmonisation is not advocated for, the 
RIS considers in pg. xvii that  

“Although the results of the cost benefit analysis suggest that Option 2 is only marginally more beneficial than Option 1 – with the difference being 
approximately $84 million in favour of Option 2 – it is important to reiterate that this analysis does not take account a number of other benefits 
associated with the proposed changes under Option 2. These include improvements in consistency, predictability, flexibility and enforceability, the 
removal of duplication and the provision of further guidance.”  

The SIA posits that these improvements would exist in increasing harmonisation between Victoria and the Model National laws. 

● Enforceability is a key principle under which the review was conducted (pg. 5). However to the SIA’s knowledge, WorkSafe have not successfully 
prosecuted duty holders under any OHS Regulations. The other principles of ‘Consolidation’ and ‘Consistency and Predictability’ also place 
harmonisation front and centre. 

● The SIA believes a significant opportunity has been missed in the SIA not being considered to be a listed stakeholder in the development of the 
regulations or RIS. With more than 4,000 members nationally, including more than 800 in Victoria, the SIA provides significant capabilities in OHS 
expertise and practice. 

● The public comment timeline for such an extensive piece of work was in our view too short.  A little over 7 weeks was provided to review more than 
1000 pages of detailed analysis and content, whilst 3 months is allowed for in late 2016 for WorkSafe’s response, and a further 3 months for finalising 
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the regulations in early 2017. WorkSafe presenters have commented that the level of responses have been ‘underwhelming’. The length of time 
allowed to respond to such a large body of material, covering almost every aspect of occupational health and safety, renders many potential 
responses inadequate and unfeasible. 

Specific comments on the Regulatory Impact Statement 

Part One – Introduction and general 
analysis 

We do not accept the underlying assumption: “technology did not change substantially between 1993-94 and 
2014-15 and that it also won’t change so substantially between 2017 and 2027 as to invalidate our approach” (pg. 
49 of the RIS).  

Technology has played a large part in changing the nature of work and workplace hazards in recent decades. 
Further advancements such as substance detection, wearables (bio sensory) technology, increased automation 
and changing consumer behaviour are very likely to see these hazards continue to evolve. This assumption 
potentially renders some of the subsequent analysis invalid. 

Throughout this Part and elsewhere in the RIS, the authors repeatedly refer to the reduction in injuries, diseases 
and fatalities in Victorian workplace (pp. ix, 20). These claims are based on uncertain statistics, which have been 
assessed as underestimated by up to 50% (Gahan et al. 2014). Workplace injury ‘claims’ have steadily reduced, 
not injuries. 

Part Two – Analysis by hazard area  The SIA supports the methodology in analysing respective hazards via ‘hazard area’. However it should be noted 
that including mining, construction and major hazard facilities in this way potentially creates confusion, insofar as 
these three industries all contain the other nominated hazards (confined spaces etc.).  

Part Three – Implementation, evaluation 
and consultation 

Did not review 

Appendixes A to E  Did not review 

Technical Appendix  Did not review 

 


