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P
ut together by a wide range of 
people including our overseas 
partners from the Board of 
Canadian Registered Safety 

Professionals (BCRSP) and referencing 
an extensive range of writings on 
ethics which extend way beyond our 
own health and safety profession, the 
chapter provides a focus for discussion. 
Recent launches of the chapter in each 
state and territory kicked off those 
conversations in different ways, and 
some raised more questions than 
answers. A great start.

Everyone faces ethical dilemmas in 
their lives, and health and safety people 
probably face more than most in the 
workplace environment – often because 
of the perceived clash between profit 
motive and health and safety. 

The threat of prosecution for bad 
behaviour will only ever go so far, so 
many of us are busy trying to build and 
make the case that healthy and safe 
workplaces are the most productive. 
However, today, that idea is not widely 
agreed in business, and short-term 
thinking and shortcuts, driven by tight 
schedules and top-down pressure on 
performance can regularly put people in 
harm’s way. 

The health and safety person 
– whether on the shop floor as a 
practitioner, in management right up to 
the boardroom, or as a consultant – can 
get tied up inside this dynamic and be 
under all sorts of pressure to “adjust” 

their thinking and actions. This is just one 
of many ethical challenges health and 
safety people face.

One of our interviewees in the feature 
article on ethics (beginning page 32), 
Mary Gentile, is coming to Melbourne 
from 27-28 May for #SAFETYSCAPE to 
lead a number of conversations about 
“giving voice to values”. What I love about 
her approach is that it’s not all about the 
theory, history and the schools of thought 
about ethics – but about the real-life 
moments of ethical challenge that people 
face, and what can empower them to give 
voice to their concerns in ways they are 
comfortable with. 

When it comes to ethics, you can’t just 
check your values in at the door when 
you clock on, and we don’t need a special 
ethics tool to see when something is not 
right – we mostly just know. 

Being able to give voice to your values 
in ways which can be heard and keep the 
conversation alive, is not just a handy 
skill to have, it’s also a core part of the 
capability-set for an effective health and 
safety practitioner and professional. If you 
can’t do it, you can’t realise the potential 
– and the responsibilities – that your role 
represents, and influence others when it 
matters most. 

In the months and years ahead we will 
be supporting peer engagement amongst 
the profession to keep the conversation 
alive, and support health and safety 
people at all levels in which they work, to 
give voice to their values.   n
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You don’t need an ethics measurement tool 
to know when something isn’t right
Driven by the publication of the new Ethics Chapter in the OHS Body of 
Knowledge, the AIHS has begun a conversation the profession has long 
needed to have, writes Dave Clarke

“Conviction of an officer and/or a company is also likely 
to have long-term reputational implications for the 
company, which may be rendered unable to win future 
public and private tenders and other engagements”

" What I love about her 
[Mary Gentile] approach 
is that it’s not all about 
the theory, history and 
the schools of thought 
about ethics – but about 
the real-life moments of 
ethical challenge that 
people face, and what 
can empower them 
to give voice to their 
concerns in ways they are 
comfortable with"

OHS PROFESSIONAL | June 2019 sia.org.au

04	 CEO’S	MESSAGE	

CHANELLE 
MCENALLAY, 
National safety, 
property & 
environment 
manager, Ramsay 
Health Care

GUS SAUNDERS, 
Manager of 
environmental  
health and safety, 
Olam Australia

MICHAEL 
TOOMA, 
Partner, Clyde  
& Co

MIKE WILSON, 
Group HSE  
director, Boral

RIA SMITH, 
HSE director,  
Sodexo

RICHARD 
COLEMAN, 
Head Of HSE - 
Australia Hub, 
Laing O'Rourke

STEVE BELL,
Partner, Herbert 
Smith Freehills

ANDREW 
SUMMERS
WHS manager 
NSW/ACT, CPB 
Contractors

The OHS Professional editorial board 2019

Be ready when the future arrives
The Institute is set for a significant change, which puts the health in health and 
safety, and reflects the transformation that we have already undertaken over the 
past four years, writes David Clarke

All	of	these	things	require	significant	
investment,	and	we	do	them	for	and	on	behalf	
of	the	profession	to	help	it	evolve.	They	rely	
on	the	ongoing	support	of	the	profession	
itself	and	its	willingness	to	grow	and	change.	
This	work	will	continue.	

We	know	that’s	a	full	agenda,	but	we	also	
know	we	have	to	do	more.	Although	we	all	like	
to	think	of	Australia	as	at	(or	near)	the	head	of	
the	pack	when	it	comes	to	health	and	safety:
•	 	There	are	a	million	small	businesses	who	

do	not	use	–	or	have	access	to	–	health	and	
safety	advice	or	business	standards.	How	
can	we	help them deliver	healthier	and	
safer	workplaces?

•	 	Company	boards	are	struggling	with	the	
wave	of	change	in	enforcement	culture.	
How	can	we	help them deliver	healthier	
and	safer	workplaces?			

•	 	Today,	there	are	students	at	school	who	
will	have	successful	careers	but	never	step	
into	what	we	might	consider	a	traditional	
workplace.	How	can	we	help them to 
develop	knowledge	and	awareness	they	will	
need	to	keep	themselves	healthy	and	safe?	
Although	our	name	is	changing,	our	vision	

for	healthy and safe workers in productive 
workplaces	is	not.	To	be	true	to	this	vision	
means	using	our	combined	knowledge	and	
strength	as	a	profession	to	take	on	the	bigger	
issues.	This	in	turn	can’t	be	done	alone	and	
requires	the	co-operation	of	governments,	
employer	groups	and	unions,	and	a	greater	
awareness	of	health	and	safety	from	civil	
society.	

It’s	an	exciting	and	dynamic	time	to	be	in	
health	and	safety,	and	the	Australian	Institute	
for	Health	and	Safety will	be	thinking	forward	
and	ensuring	that	our	community	of	health	
and	safety	people	will	have	a	leadership	role	
in	all	of	these	emerging	issues	in	the	years	to	
come.	n

I
t’s	time	for	another	change.

For	more	than	70	years,	the	Safety	
Institute	of	Australia	has	been	focused	
on	the	needs	of	the	health	and	safety	

community.	Over	time	those	needs	have	
changed,	and	we	have	changed	with	them.	

We	were	originally	formed	in	1948	as	
the	Safety	Engineering	Society	by	a	group	
of	students	from	the	first	Industrial	Safety	
and	Accident	Prevention	course	conducted	
by	the	Melbourne	Technical	College.	By	
1977,	the	building	blocks	of	a	profession	
were	forming,	and	we	saw	the	need	to	be	
more	expansive	as	people	from	a	range	of	
backgrounds	beyond	engineers	began	to	
engage	in	safety	roles.	So	we	became	the	
Safety	Institute	of	Australia. 

The	further	evolution	of	roles,	legislation	
and	language	in	the	last	30	years	has	seen	
the	rise	of	focus	on	health,	and	the	way	we	
conceptualise	the	work	of	the	profession	
has	now	evolved	fully	as	health and safety	
throughout	the	practitioner’s	and	profes-
sional’s	role.	Even	though	for	those	in	the	
profession,	the	word	health	has	long	been	

Dave Clarke, CEO of the Australian 
Institute of Health & Safety

seen	as	encompassed	by	safety,	it’s	not	so	
clear	for	those	outside	the	profession.		

After	a	long	period	of	discussion	and	
reflection	with	our	members,	we	are	transi-
tioning	to	become	the	Australian	Institute	
for	Health	and	Safety	(AIHS).	This	new	
name	not	only	puts	the	health	in	health	
and	safety,	but	some	new	branding	and	
language	also	reflects	the	transformation	
that	we	have	already	undertaken	over	the	
last	four	years,	and	the	forward-thinking	
approach	we	now	take.	

Will	the	work	of	the	AIHS	be	different	to	
that	of	the	SIA?	The	AIHS	will	do	every-
thing	the	SIA	has	done,	and	more.	

Our	primary	focus	is	and	always	will	be	
the	health	and	safety	profession,	and	our	
journey	to	build	capability,	build	status,	
and	give	voice	to	the	profession.	We	will	
continue	to:
•	 	ensure	a	strong	underpinning	evidence	

base	for	the	profession’s	work	by	
our	stewardship	of	the	OHS Body of 
Knowledge 

•	 	fight	for	better	quality	health	and	
safety	education,	by	supporting	the	
accreditation	of	higher	education	and	
advocating	for	improvements	in	VET	
health	and	safety	training

•	 	work	to	create	better	role	clarity	and	
definition	across	industry	by	promoting	
the	use	of	a	global	capability	framework

•	 	work	to	build	greater	confidence	in	and	
status	for	the	profession	throughout	
business,	by		continuing	to	grow	
Certification

•	 	improve	the	overall	quality	of	training	
and	development	for	all	health	and	
safety	people

•	 	build	on	our	emerging	policy	and	
advocacy	work,	to	improve	legislation	
and	standards.	

Craig Donaldson, editor,  
OHS Professional

Directors and officers under the safety spotlight
Directors and officers are at the pointy end of new laws being enacted on a number 
of fronts (including industrial manslaughter), and OHS professionals can play an 
important role in helping directors and officers understand what these mean in 
practice, writes Craig Donaldson

Also in this issue we feature an article 
on increased risks around WHS class ac-
tions for directors. Over the past decade, 
class actions have become a much more 
pronounced liability risk for companies 
and individual directors. The expansion 
of class actions has been fuelled largely 
by the aggressive enforcement appetite 
of litigation funders (both Australian and 
international) and plaintiff class action law 
firms. As Norton Rose Fulbright points out 
in this feature, this is in addition to the 
existing risk arising from breach of indus-
trial manslaughter laws – in that context, if 
officers are successfully prosecuted for an 
industrial manslaughter offence in the juris-
dictions where those laws operate, they will 
face potential lengthy jail terms and multi-
million dollar fines. Conviction of an officer 
and/or a company is also likely to have 
long-term reputational implications for the 
company, which may be rendered unable to 
win future public and private tenders and 
other engagements. There are a multitude 
of other considerations for directors and 
officers in this, so to read more please turn 
to page 28.

Lastly, OHS professionals have some-
times come under fire for not being literate 
enough in data and numbers to be able to 
influence key stakeholders (think finance) 
about the business case for OHS. As author 
Phil La Duke points out in this article, there 
are “some soft-of-head, loud-of-mouth peo-
ple in the safety occupation who ardently 
and fervently believe that safety is the right 
thing to do, and this righteousness of intent 
means that the merest suggestion that one 
should have to build a business case for 
safety is vulgar in the extreme”.

Conversely, there are others who 
contend that it is impossible to quantify 
the cost of something that didn’t happen, 
and to try to do so is to lose credibility in 
the face of managers and executives. Phil 
explains how it is possible to build a solid 
business case for safety that will withstand 
scrutiny and raise the profile of OHS within 
businesses. The strategy feature for this 
issue looks at the basics of this topic and 
explores the key areas OHS professionals 
need to include in any calculations around 
OHS. Turn to page 24 for the full story. n

T
he critical role directors and 
officers play in governance at all 
organisational levels has been 
under the microscope lately. 

From the recent Royal Commission into 
Misconduct in the Banking, Superannuation 
and Financial Services Industry, through 
to the recent introduction of industrial 
manslaughter laws across a number 
of jurisdictions, the responsibilities of 
directors and officers are being written  
into laws and regulations in new and 
important ways.

Industrial manslaughter has a lot of 
directors and officers worried. Laws which 
have been enacted take governance of OHS 
to new levels, and there are potentially 
severe penalties – not far behind those as-
sociated with murder – which directors and 
officers face should they be found wanting. 

As Kym Bills, Chair, AIHS College of 
Fellows, notes in our cover feature (begin-
ning page 16) for this issue, the disparate 
industrial manslaughter regimes in place 
(ACT, Qld, NT), legislated (Vic) or being 
legislated (WA) across Australia need to 
be carefully watched and considered by 
directors. At present there are major differ-
ences among jurisdictions that add to the 
complexity and potential exposure faced by 
directors, particularly where their compa-
nies cross state boundaries. 

Dave Clarke, CEO of the Australian Institute 
of Health & Safety

The OHS Professional editorial board 2020 Industrial manslaughter should not 
include higher penalties in the context of 
lower standards of proof and there should 
not be differing terms, scope, application 
and defences, according to Bills. As such, 
the AIHS has argued that if industrial 
manslaughter is to be introduced, it should 
be harmonised and consistent with WHS 
laws – which is exactly what Marie Boland 
(former executive director of SafeWork SA 
who conducted an independent review 
of the model WHS laws) advocates in the 
same feature.
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Regulators issue coronavirus safety 
warnings

Safe Work Australia and a number of 
WHS regulators across the country have 
issued safety warnings in the wake of an 
outbreak of respiratory illness caused by a 
novel (new) coronavirus (2019-nCoV) first 
identified in Wuhan, China. Coronaviruses 
(CoV) are a large family of viruses that 
cause illness from the common cold to 
more severe diseases such as Middle 
East Respiratory Syndrome (MERS-CoV) 
and Severe Acute Respiratory Syndrome 
(SARS-CoV). While there have been a 
limited number of confirmed cases of this 
strain of coronavirus in Australia to date, 
Safe Work Australia said coronavirus 
is a hazard and urged organisations to 
monitor expert advice provided by the 
likes of the Chief Medical Officer in local, 
state or territory health departments. 
“If your business involves direct contact 
with sick or ill patients/customers, you 
should monitor the coronavirus situation 
as it develops and review your infection 
control policies, procedures and practices, 
to ensure they are effective and are being 
followed,” Safe Work Australia said in a 
statement.

WHSQ urges caution over bushfire 
damage and asbestos

With many parts of Australia reeling 
in the wake of this summer’s bushfire 
devastation, rural workers and their 
communities recovering and cleaning 
up after the terrifying blazes have been 
urged by WHS regulators to be vigilant 
about exposed asbestos. Asbestos 
products are likely to be found in 
domestic and commercial buildings 
constructed or renovated before 1990. 
Typical asbestos-containing materials 
(ACM) found in older properties include 
bonded (non-friable) products such as 
floor tiles, flat fibre cement sheeting 
(fibro) used in walls and ceilings and 
corrugated roofing. Workplace Health 
and Safety Queensland (WHSQ) said 
that ACM can crack or spall from the heat 
generated by fire. Spalling (breaking off 
in fragments) occurs when flakes pop off 
as the heat causes a build-up of pressure 
inside the material and asbestos fibres 
are released into the air. Fires affecting 
properties made with ACM can produce 
a range of asbestos debris, including 
unburnt and partly burnt pieces, 
according to WHSQ.

Would you like to become 
a Corporate Member of the AIHS? 

Please contact AIHS on 
03 8336 1995 to discuss  
the many options available.
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New silica dust workplace exposure 
standard in place

A majority of WHS ministers around 
Australia recently agreed to halve the 
workplace exposure standard for respirable 
crystalline silica to a time-weighted average 
of 0.05mg/m3 over an eight-hour day. The 
level is in line with those proposed by 
Safe Work Australia earlier in 2019, which 
ratified a new national exposure standard 
for respirable crystalline silica to be reduced 
from 0.1 mg/m3 by 50 per cent. Stonemasons 
working with engineered stone, which is 
commonly used for kitchen and bathroom 
benchtops, are especially at risk due to the 
high concentration of silica in the products 
they work with. Employers should review 
their silica dust control measures and, if 
uncertain about exposure levels in their 
workplace, undertake air monitoring to 
confirm that the new standard is not being 
exceeded. The Victorian Government urged 
employers to do everything they can to 
protect workers from silica dust with the 
introduction of the new national exposure 
standard. It also went one step further and 
urged employers to take a precautionary 
approach and only expose their workers to 
levels below 0.02mg/m3

GETTING CONNECTED – SILVER MEMBERS
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Businesses reminded about cyclone 
contingency plans

Businesses throughout WA have been 
reminded to ensure that contingency 
plans have been established and are in 
operation. It was crucial that everyone 
on both sea and land knew what to do 
when there was a cyclone in the area, 
said WorkSafe WA director Chris Kirwin. 
“Under workplace safety and health laws, 
employers must have adequate plans in 
place and provide adequate training to 
protect workers in the event of a cyclone,” 
Kirwin said. “The Bureau of Meteorology 
has forecast a slightly lower than average 
number of tropical cyclones in the waters 
off the North-West coast this season. The 
average number of cyclones that approach 
the WA coast each year is 10 to 13, but it 
only takes one to cause significant damage 
and suffering, as demonstrated by the 
tragic circumstances surrounding Cyclone 
George in 2007. It’s extremely important 
that everyone in a workplace – regardless 
of their employer – knows exactly what he 
or she needs to do in the event of a cyclone 
threat. This is particularly important on sites 
with employees of several companies where 
co-ordinated plans must be in place.”

Manufacturer fined $400,000 after 
worker crushed between staircases

A steel fabrication workshop in Wodonga, 
Victoria, has been convicted and fined 
$400,000 after a worker died when he 
was crushed between two staircases. SJ 
& TA Structural Pty Ltd pleaded guilty in 
the Wodonga County Court to one charge 
of failing to provide a workplace that was 
safe and without risks to health and safety. 
The court heard that in August 2016 the 
company used scrap wood to separate 
stacked, 10-metre long steel staircases that 
weighed between 3.2 and 3.6 tonnes. The 
33-year-old victim was detaching crane 
hooks between staircases when the timber 
separating them broke, causing the metal 
structures to slide sideways and collapse 
on top of him. WorkSafe Victoria executive 
director of health and safety Julie Nielsen 
said there was no excuse for failing to 
properly assess the risks that stacking 
large, awkward objects pose to workers. 
“This tragic incident could have been 
prevented had a safe system of work been 
used to prevent the staircases toppling,” 
Nielsen said. “Using poor quality scrap 
wood to separate steel items weighing as 
much as 3.6 tonnes is simply unacceptable.”

Contractors cautioned about 
working around fire-damaged trees

WorkSafe Victoria recently issued a 
safety alert warning employers and 
self-employed people to take extreme 
care when working in the vicinity of 
fire-damaged trees, following a recent 
incident where an employee died after a 
tree fell on him. An emergency services 
worker involved in fighting the recent 
bushfires died when a fire-damaged 
tree suddenly fell and landed on him. 
The alert noted that performing work 
at properties affected by bushfire can 
expose employers and employees to the 
risk of significant injury or death from 
fire-damaged trees. After bushfires have 
passed through an area, trees may be 
unstable due to heat and fire and can fall 
without warning. Fallen branches may 
also be hooked up or tangled in other 
limbs and can be dislodged by wind, 
machinery or fire. The alert said there 
are a number of recommended ways to 
control risks, and employers and self-
employed people should ensure that no 
work activity is undertaken if unsafe trees 
and branches are present on or near a 
worksite.

INVESTING IN HEALTH & SAFETY – GOLD MEMBERS
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T
he OHS search and recruitment 
industry is changing in line with 
search and recruitment globally. 
While at its core it fundamentally is 

and always will be about people, be people 
focused and be based on relationships, the 
emergence of technology has afforded OHS 
professionals more data to make valuable, 
informed choices on prospective employers, 
organisations and their next potential 
important career move.

As part of the recruitment process at 
Zenergy, following an interview with an 
employer organisation, a candidate receives 
a survey in their dashboard where they 
submit a review of the employer and the 
overall interview experience. The ability to 
share these insights and results with our 
candidates and clients we believe is highly 
valuable and positions the pendulum right in 
the middle, to reflect where job hunters are 
equally interviewing employers as much as 
they themselves are being interviewed. 

It’s exceptionally insightful information 
and makes for interesting conversations. 
It is specific to the OHS profession and 
facilitates an improved recruitment and 
interview process for both the employer and 
the prospective employee, and of course a 
more informed choice backed up by data 
and analytics.

 
Sustainability awareness for 
executives
We have seen trends in the past two years 
where with increasing social awareness, 
education and responsibility, companies are 
altering business practices and introducing 
new rules to build a more sustainable future. 
There has been an even further focus among 
the ASX Top 100 and large organisations 

stick with the people we know at events. 
Next time, challenge yourself to leave 

with two new connections including their 
contact details, and more importantly, make 
sure you follow up in the next week or two to 
set that coffee meeting, to set up the call to 
discuss an initiative or project. To bring this 
back to careers, from a statistics perspec-
tive, approximately 80 per cent of positions 
are not advertised.

 
Australian Work Health & Safety 
Awards
The inaugural Australian Workplace Health 
& Safety Awards (AWHSA) will be held on 
27 May 2020 at the Melbourne Convention 
Centre on the evening of the 2020 
#SAFETYSCAPE Convention. The AWHSA aim 
to recognise organisations and individuals 
located throughout Australia who have 
exhibited excellence in the field of workplace 
health & safety. 

This is an incredible initiative the 
committee has been involved in over the 

Getting ahead in the 
OHS professional game
There are a number of 
important trends in the 
OHS recruitment sector, 
and OHS professionals 
need to understand these 
in order to maintain career 
currency, writes Zenergy 
Safety, Health and 
Wellbeing’s Garry Kelly

when recruiting for their GMs and directors 
of HSE, to focus on and include “S” for 
sustainability, or in turn there will be a senior 
sustainability lead within the function who 
will work closely with the GM or director. 

Additionally, investor awareness around 
sustainability has grown and the focus is 
incorporating environmental, social and 
governance criteria into their business prac-
tices. A significant percentage of the general 
manager and director positions have had 
sustainability as a major mandate from the 
board and executive and have included this 
“S” in the title.

What this trend means for the wider OHS 
profession is that even for emerging leaders 
and young safety professionals who have as-
pirations to lead ASX and large organisations 
at some point, through to existing executives 
who haven’t yet had the requisite exposure, 
the evidence suggests it’s an area which is 
important to understand and will increas-
ingly be part of the remit of the senior HSE 
leader in this decade and beyond.

Community and the power of 
networking
In an age of increased information – 
conferences, events, seminars and forums – 
it has become a saturated space for the OHS 
professional with invitations and registration 
options coming thick and fast. With this in 
mind, my advice to OHS professionals at all 
levels is not to let the saturation devalue 
the importance people should place on the 
power of networking. 

Strategically pick and choose what you 
will attend in advance while also leaving 
some ad hoc time to catch a last-minute 
meet-up or networking event. In our experi-
ence we find that people are motivated to 
help you when they feel they have a genuine 
connection with you. However, as we all 
know, networking takes time. Networking 
is about building relationships, so it’s 
important to maintain a consistent effort and 
to get out of your comfort zone. The human 
species tend to gravitate towards familiarity, 
and in a networking sense this means people 

“In WA, for example,  
professionals were very aware 

of the potential for a ‘Hollywood’  
salary based on an organisation’s fear  

of not having ‘a competent person’ in place”

past 12 months; there is a huge amount 
of goodwill, groundswell and support and 
some of Australia’s largest organisations are 
sponsoring some of the awards. Each year 
it alternates between Melbourne, Victoria, 
and Sydney, New South Wales. This is an 
opportunity to showcase what the profes-
sion has been doing as individuals, teams 
and organisations; it’s a big “community” 
piece. It’s about good work, improvements, 
innovation, mentorship and contributing to 
the industry. 

Our neighbours in NZ put on an outstand-
ing event earlier in 2019, which has really 
benefited collaboration across the health & 
safety space in that country. We envisage 
the AWHSA doing the same here in Australia. 
The awards will be judged by peers with ex-
ecutive GMs, directors and board members 
sitting on the adjudication panel. The awards 
are by the profession, for the profession.

It will be a fun, rewarding 250-person 
black-tie event and the aim is to grow 
and become an event on the annual OHS 

professional’s social calendar. There will be 
opportunity for organisations to sponsor one 
of the 12 awards, and of course everyone 
can submit a nomination, which remain open 
until the beginning of March. If you are an 
OHS professional or member of an organisa-
tion, big or small, and are aware of an initia-
tive, company or team who have been doing 
outstanding work and should be recognised, 
encourage them to submit a nomination via 
a straightforward nomination process which 
is available on the AWHSA website www.
awhsa.org.au. n
 
Garry Kelly is a director of Zenergy Safety, 
Health and Wellbeing, Australia’s largest 
search and recruitment organisation. Zenergy 
is a long-standing diamond partner of the 
AIHS, and in 2019 Zenergy and the AIHS part-
nered to hold six events across Australia, and 
Zenergy was also sponsorship partner for both 
the Victorian and NSW Safety symposiums. 
Kelly is a member of the AIHS and a founding 
organising committee member of the upcom-
ing Australian Work Health & Safety Awards.
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C
onstruction sites, hazardous 
chemical facilities and sites with 
mobile plant equipment are some of 
the workplaces targeted in a high-

risk workplaces strategy launched by the 
NSW Government late last year. The strategy 
utilises current and historical data to identify 
risk trends within industries, which will then 
allow SafeWork to run targeted programs so 
that there is a better chance of intervening 
before an incident occurs.

NSW Minister for Better Regulation and 
Innovation Kevin Anderson said the strategy 
is part of a commitment to reduce fatalities 
and serious injuries at work. “The high-risk 
workplaces strategy is a game changer in the 
fight to reduce workplace fatalities and seri-
ous injuries,” Minister Anderson said. “Using 
state-of-the-art data science, SafeWork NSW 
can better identify businesses most at risk of 
having a workplace incident, and then work 
with those businesses to remove or reduce 
the risk before someone gets seriously 
injured or killed.”

The SafeWork NSW High-Risk Workplaces 
Strategy uses a predictive model that gener-
ates a risk score for each business. When 
applied against last year’s data, the model 
has an 80 per cent success rate in predict-
ing whether or not a business will have an 
incident.

Key elements of the strategy
SafeWork NSW’s compliance, prevention 
and regulatory function is guided by the 
Work Health and Safety Roadmap for 
NSW 2022, according to SafeWork NSW’s 
executive director community engagement, 
Andrew Gavrielatos. The six-year strategy 
commits NSW to a 30 per cent reduction 
in work-related fatalities and a 50 per 
cent reduction in the incidence of serious 
injuries and illnesses by 2022. “To date, 
NSW is exceeding national targets and is 
the only state to increase its targets,” said 
Gavrielatos, who explained that the high-risk 
workplaces strategy has three focus areas: 
detect, act and review.

The “detect” function is underpinned by 

Curbing incidents in 
high-risk workplaces
SafeWork NSW recently launched its high-risk workplaces 
strategy, which incorporates a unique model that has an 
80 per cent success rate in predicting whether or not a 
business will have an incident

a new, state-of-the-art, data-based intel-
ligence, which uses predictive modelling 
to help SafeWork NSW identify workplaces 
where people are most at risk. The model 
will allow the regulator to assess and pri-
oritise matters with accuracy, and to ensure 
compliance programs are focused in the 
right areas. “It’s about applying the right ap-
proach to a particular circumstance, so that 
SafeWork NSW can ‘act’ in a concentrated 
and swift manner,” said Gavrielatos.

“This might be through directed or target-
ed engagement – for example, working with 
a poor-performing business, or focusing on 
an industry sector where the nature of the 
work is high risk, – to direct the development 
and implementation of work health safety 
action plans.”

The “review” function of the strategy will 
also be driven by new data intelligence that 
maps recalcitrant businesses to a watch list. 
“This will ensure monitoring and reporting 
mechanisms are in place to ensure contin-
ued improvement of the ‘detect and act’ 
approach,” he said.

How the predictive modelling works
The predictive model underpinning the 
WHS rating is based on a range of data 
sources including the Australian Business 
Registration and work health and safety 
compliance data. The characteristics of 
these data sources were arranged into more 
than 400 variations comprised of both single 
and multiple data combinations, which 
were then tested for their power to predict 
a business’ risk of having an incident. A 
combination of the most powerful variations, 
or predictors, was then used to create the 
model, according to Gavrielatos, who said 
this model was tested against the historical 
2018 work health and safety compliance 
data in NSW, delivering an accuracy rate of 
80 per cent.

 
Common WHS gaps for employers
Businesses of different sizes, industries and 
risk profiles face different challenges, and 
Gavrielatos said common areas of focus that 

aid a healthy and safe work environment 
include:

Commitment to health and safety from 
the top: “Businesses can’t have a good 
health and safety culture without a solid 
leadership commitment,” he said. “Business 
leaders must demonstrate that they take 
health and safety seriously. Strong leader-
ship and a firm commitment to active health 
and safety management and continuous 
improvement, backed by action, are the 
foundations of a positive safety culture.”

Leaders must continually and 
comprehensively make sure that the 
business keeps workers, volunteers and 
visitors safe while they are at work, he 
explained. “This is called ‘due diligence’. 
This involves taking reasonable steps to 
secure compliance and includes maintaining 
up-to-date knowledge of work health 
and safety matters as they apply to your 
business; and ensuring the business has, 
and uses, appropriate resources and 
processes to eliminate or minimise risks and 

verifying that these steps have been carried 
out,” said Gavrielatos.

Consultation and communication: 
Consultation about work health and safety 
is an important two-way conversation in a 
business, said Gavrielatos. “It uses every-
one’s knowledge and experience to inform 
health and safety decisions and creates clear 
and relevant communication to flow through 
all levels of the organisation.”

Worker capability: Businesses need to 
ensure that their workers have the neces-
sary skills to work safely, and Gavrielatos 
explained that this may include providing 
them with information, instruction, training 
and supervision, checking their licensing 
and assessing their competence. 

“Before they start work, you must give 
new workers training to help them become 
familiar with the potential health and safety 
risks, the systems and control measures 
in place, how to work in a healthy and safe 
way and how to respond to emergencies,” 
he said. “Workers also have responsibilities 

under the law to take reasonable care of 
themselves and not do anything that would 
affect the health and safety of others at 
work.”

Safe environment: Businesses need to 
provide a safe physical and mental environ-
ment, Gavrielatos added. This means iden-
tifying what the health and safety risks are 
and implementing controls to eliminate or 
minimise the risks. A safe environment also 
includes having emergency plans in place, 
ensuring work tasks and the use of machin-
ery is designed to be safe, and reviewing 
controls regularly.

Organisational health and safety 
capability and practices: Businesses need 
to have systems, policies and resources 
in place that translate to healthy and safe 
practices. Regardless of the industry or type 
of workplace, an effective program includes: 
comprehensive risk assessments, compli-
ance evaluations, workplace inspections, 
incident investigations and a good under-
standing of your legal requirements. 

Businesses also need to make resources 
available so everyone can fulfil their health 
and safety responsibilities, and perform their 
job safely, said Gavrielatos. This includes 
providing information to improve health and 
safety knowledge in the workplace, enabling 
access to personal protective equipment, 
allowing workers time to attend health and 
safety training, and doing tasks like work-
place inspections.

“Time spent on health and safety is good 
business practice – it often translates to 
reduced workers’ compensation costs, less 
time lost to injuries, and better productivity,” 
he said.

Small businesses and sole traders
Gavrielatos observed that small businesses 
don’t always feel they have the time, 
resources or expertise when it comes 
to managing health and safety in their 
workplace. SafeWork NSW’s easy to do work 
health and safety toolkit (see below link) 
explains the seven components of work 
health and safety to help you create a safer, 
healthier and more successful business. 
“It provides a free, simple self-assessment 
along with links to relevant advice and 
services and helps small businesses identify 
practical steps to improve health and 
safety,” said Gavrielatos. n

More information and resources 
from SafeWork NSW

• Using predictive modelling to generate 
a WHS rating (video): https://www.
youtube.com/watch?v=31ykwGUSu4U

• How to build a safety culture: 
https://www.safework.nsw.gov.
au/safety-starts-here/building-
a-health-and-safety-culture/
building-a-health-and-safety-culture

• Leadership and commitment: 
https://www.safework.nsw.gov.
au/safety-starts-here/building-
a-health-and-safety-culture/
leadership-and-commitment

• Due diligence: https://www.safework.
nsw.gov.au/legal-obligations/
employer-business-obligations/
due-diligence

• Consultation: https://www.safework.
nsw.gov.au/legal-obligations/
employer-business-obligations/
duty-to-consult

• The easy to do WHS toolkit: https://
www.safework.nsw.gov.au/
easywhs-beta

“Businesses 
can’t have a good 
health and safety 
culture without a 
solid leadership 
commitment”
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S
tone & Wood Brewing Co is a beer brewing and 
bottling company based in the Northern Rivers 
of NSW. The company was in a fast growth 
phase in 2016, and inevitably the high degree 

of change in terms of both physical environment and 
processes placed a tension on safe practices, according to 
Richard Crowe, supply chain leader for Stone & Wood. 
Crowe, who looks after all of the company’s production 
sites as well as leading its safety and wellbeing initiative, 
says the company recognised the need for a concerted 
push to improve its safety culture. 

“The number one goal of our safety launch was to step 
change our approach to safety – reducing injuries – but 
also changing the prioritisation from production first 
to safety first. This was directly aligned with our core 

Stone & Wood Brewing Co has implemented 
a holistic safety improvement program which 
has contributed to a significant reduction in 
incident frequency rates and other important 
safety outcomes, writes Craig Donaldson

Brewing up a step 
change in safety

“ We routinely see examples of people safety put before 
output – and we take pride in looking after our team”
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business strategy ‘Brewlife’ – brewing a good life for 
our people,” he says. Since the inception of the safety 
program the company has witnessed an 80 per cent 
reduction in incident frequency rates in the first 18 
months alone. 

“Looking back over the last three-plus years, we take 
pride that we’re successful in doing this – not just in 
the breweries, but across all functions including sales, 
marketing and finance. The significant reduction in 
incidents has been fantastic, keeping our team safe – but 
just as exciting is the enthusiasm and energy we see in 
relation to keeping each other safe in our day-to-day 
roles,” says Crowe.

“We routinely see examples of people safety put before 
output – and we take pride in looking after our team. 
This has been the true proof of a safety culture change. 
Going forward, we are extending our focus to not just 
keeping safe every day but enhancing the wellbeing 
of our team members through physical and mental 
wellbeing initiatives.”

 
Initiatives and programs
From the outset, Stone & Wood focused on the fact that 
“being safe is simply about looking after your mates”, and 
Crowe says this made it not only more approachable, but 
more naturally something we should all be passionate 
about. “We rallied around the safety mantra ‘Think.
Do.Share’. ‘Think’ is all about the safety mindset and 
having a think before you undertake any given activity. 
‘Do’ is about executing it safely and also looking after 
your peers while doing so. The ‘Share’ piece is about 
speaking up if something wasn’t quite safe, reporting the 
issue, and giving and receiving feedback,” he says.

More recently, Crowe says the program has evolved to 
include wellbeing aspects – extending the mantra during 
a wellbeing week in September 2019 to “Think.Do.Share 
& Care” with “Care” targeting the normalising of 
conversations and actions in relation to mental wellbeing 
and general health.

Keys to practical success
The initiative has involved a wide array of activities, 
process changes, physical plant improvements and 
behavioural improvement initiatives anchored by the 
simple message “safety first, product quality second 
and productivity third”. Crowe says this allows all team 
members to feel empowered to stop production if it feels 
unsafe – “something we have routinely followed through 
with actions, not just words,” he says.

Significant time has been invested in training teams in 
core safety concepts and ensuring team members know 
that they can all make a difference in the workplace. “We 
have been able to create buy-in by demonstrating that 
actions generated from near miss and hazard reports will 
be acted upon, ultimately reducing safety incidents,” says 
Crowe.

New processes, behaviours and concepts have been 
introduced across the board. Examples include full 
hazard and operability (HAZOP) studies on new plant 
before installation; near miss reports; hazard registers; 
Bird’s safety pyramid; and the hierarchy of control and 
risk assessment matrices. These have been supplemented 
by an investment in specific safety plant improvements 
(examples include bulk-chemical handling equipment 
and hard piping to reduce manual handling and exposure 
to hot water and chemicals) and importantly, the 
establishment of a cross-functional safety committee 
which cuts across both function and leadership position 
in the business.

Challenges and lessons learnt 
The key to cultural change is always based on full 
stakeholder buy-in, and Crowe says Stone & Wood’s 
success was based on an all-inclusive approach across all 
levels and functions – and not limiting the safety focus to 
higher risk areas such as production. 

Equally important was relating safety to the basic 
premise of our shared passion for people: “this wasn’t 
an exercise in bureaucracy or red tape, this always was, 
and always will be about looking after ourselves and the 
people we work with, the people we care for,” he says.

One of the more difficult issues to navigate is the 
tendency to focus on learning “hard lessons” rather 
than anticipating incidents and acting in advance, he 
observes. “We have found that near misses, first aids 
and incidents tend to institute the greatest change in 
plant or process. We’re dealing with human nature, 
but if there was any way to make hazards and risks feel 
more real before the near miss/first aid or incident then 
that would be the ultimate – applying the hierarchy of 
control to eliminate or reduce the likelihood of a risk 
materialising,” he says.

Results and outcomes
Since the inception of Stone & Wood’s safety program 
there has been a significant reduction in incident 
frequency rates (80 per cent reduction in the first 18 
months alone), with several hundred near misses 
bringing about significant process and plant change 
throughout the business. In recognition of this, the 
brewery won the December icare Aware Award.

“We achieved a step change in safety culture with 
‘Think. Do. Share’, and now ‘Care’, embedded in 

everyday language,” says Crowe. “It has been very pleasing to see a full 
company buy-in into safety processes, with countless examples of team 
members placing safety first. We still have occasional first aids or very 
occasional incidents, and therefore the challenge remains to not only 
achieve zero harm but approach a state of enhanced wellbeing for our 
team members as a result of working at Stone & Wood and sister entities. 

“Our future focus is everyday physical and mental wellbeing, beyond 
simply keeping safe – ‘Think.Do.Share & Care’ – we’ll continue to 
prioritise our journey towards brewing a good life for all of our team 
members.” n

About Stone & Wood

Stone & Wood runs 400 solar panels on its 
Murwillumbah brewery, generating enough 
energy to power 15 households. Through 
this, its carbon emission reduction has been 
equivalent to planting 7500 new trees. It has 
also installed an energy-efficient refrigeration 
system that has dropped electricity 
consumption by 10 per cent since 2017.

Wherever possible, Stone & Wood engages 
local and Australian suppliers. Its Original 
Pacific Ale is 100 per cent Australian-made, and 
85 per cent of its entire brewing ingredients 
and packaging materials are made in Australia. 
Its beer bottles are made from 50 per cent 
recycled content, while around 50 per cent of 
cardboard packaging is made from recycled 
cardboard.

Through its employee share scheme, more 
than 70 per cent of employees are shareholders 
in the business. Stone & Wood also runs an 
employee program called Brewlife, which 
promotes a healthy work-life blend through 
team days and events, training opportunities 
and personal benefits. Every year, full-time staff 
with 12 months in the business also receive a 
$500 personal development fund to hone their 
talent outside work or start a new hobby, plus 
a $2500 professional development fund to 
develop their skills and strengths

“We have 
found that 
near misses, 
first aids and 
incidents tend 
to institute 
the greatest 
change in plant 
or process”
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Multiple state and territory governments have 
introduced their own industrial manslaughter 
laws. Craig Donaldson speaks with a range of 
experts about what these laws mean in practice 
and explores what directors, officers and OHS 
professionals can do in response

Industrial 
manslaughter:  
the state of the 
nation
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W
hen Marie Boland, former executive 
director of SafeWork SA, conducted an 
independent review of the model WHS 
laws, one of the key policy issues that 

emerged from the review was the debate around the 
industrial manslaughter offence. This debate was in the 
context of different jurisdictions implementing their 
own (different) versions of an industrial manslaughter 
offence into either their WHS laws or criminal laws, 
according to Boland. 

“My review also took place parallel to the Senate 
Inquiry into Industrial Deaths. I continue to believe that 
it is important that Safe Work Australia – as the national 
tripartite policy body responsible for the maintenance of 
the harmonised WHS laws – should be leading the work 
to develop an industrial manslaughter offence that sits 
within the WHS legal framework which is consistently 
enacted across jurisdictions,” she says.

Boland says she was also influenced by the views 
of families of workers who have been killed in the 
workplace. “While I acknowledge that industrial 
manslaughter will remain a very difficult offence to 
prosecute, I believe it is important that the offence is 
available nationally for prosecutions where the evidence 
reaches the standard of criminal negligence,” she 
explains.

The current state of play 
Broadly speaking, the state of play with respect to 
industrial manslaughter can be grouped as follows, 
according to Harold Kuang, senior associate with  
Clyde & Co. Jurisdictions which:
• have adopted and implemented industrial  

or workplace manslaughter laws (such as  
ACT, Qld, NT and Vic)

• are currently considering the adoption  
of industrial manslaughter (such as WA)

• have considered the adoption of industrial 
manslaughter laws but opted not to implement  
them at this time (such as NSW, SA  
and the Commonwealth) or 

• have not considered the adoption of industrial 
manslaughter laws (such as Tas).

Herbert Smith Freehills partner Steve Bell observed 
that with different jurisdictions around Australia 
adopting different positions, industrial manslaughter 
laws are “quite fragmented”. “It’s unfortunate, because 
the intention was that health and safety laws would be 
harmonised, with a few exceptions,” he says.

Kuang observes that the ACT is an interesting case 
study with regards to industrial manslaughter. The last 
time there was such focus on the creation of industrial 
manslaughter offences was back in the early 2000s. The 
ACT was an early adopter, amending its Crimes Act in 
2004 to incorporate industrial manslaughter. 

While regulators had the authority to prosecute using 
these offences, the provisions were not utilised. “Rather, 
general manslaughter offences have been preferenced. 
Nationally, the uptake of industrial manslaughter 
offences was not strong, which was likely a result of the 
political climate of the day,” he says.

The current situation is different, and Kuang says 
there has been strong uptake and uniform messaging 
nationally. In Victoria, WorkSafe Victoria has been 
engaging in a radio campaign warning the public that 
workplace manslaughter offences commence 1 July 
2020. In Queensland, Workplace Health and Safety 
Queensland brought industrial manslaughter charges 
back in October 2019 against Brisbane Auto Recycling 
Pty Ltd, showing a willingness to enforce and test the 
scope of their powers under these new laws. “Given these 
developments, we will see greater clarification around 
the parameters of industrial manslaughter offences in the 
coming years,” he says.

Additionally, Queensland is further extending the 
scope of industrial manslaughter legislation into other 
industries, such as mining, under the Mineral and Energy 
Resources and Other Legislation Amendment Bill 2020. 
“We should expect, at a minimum, further consideration 
by states and territories on whether their respective 
mine safety legislation requires amendments given the 
jurisdictional limits of the WHS Act or equivalent Acts,” 
says Kuang.

Victoria’s laws under the microscope
Robert Taylor, a Barrister at Law with Jack Shand 
Chambers, has almost 35 years’ experience as a legal 
practitioner. He has practised in and represented 
plaintiffs and defendants in a wide range of cases and 
jurisdictions and believes there are a number of problems 
with the industrial manslaughter laws in Victoria. “The 
first is that the case has simply not been made for them,” 
he says.

The general law of manslaughter applies to 
workplaces, as it does to all other fields of human 
activity. In Victoria, there has been one attempt at a 
prosecution of a company for manslaughter, that went 
to trial (that prosecution failed). The Director of Public 
Prosecutions sought the opinion of the Supreme Court. 
“The Court of Appeal, as did the trial judge, found that 
the individual whose conduct had been identified as 
that of the company’s was not senior enough within the 
company to render the company liable. There has not 
been an attempt since,” says Taylor.

The second problem (from a legal perspective) is that 
the offence creates a new formulation of “negligence” 
in the criminal law. The accepted definition of criminal 
negligence is “such gross negligence that it merits 
the punishment of the criminal law”. Taylor says the 
expression “merits the punishment of the criminal law” 
has not been included in the Occupational Health and 
Safety Act amendments.

The third problem is that this law is highly 
discriminatory, according to Taylor. It specifically 
provides that the law does not apply to employees whose 
only duty is under section 25 or 32 in circumstances 
where the individual employee is not an officer. “Now 
the criminal law provisions dealing with manslaughter 
still apply to these employees,” he says. “In my view, 
the amendments are unnecessary and divisive – one 
of the underlying themes of OHS law based on the 
Robens model is that duties are held by all persons at the 
workplace. To impose significant jail terms on officers of 
companies undermines this principle.”

The evolution of industrial manslaughter
Without a nationally drafted offence, Boland suspects 
industrial manslaughter will continue to evolve on a 
piecemeal basis over the coming years with different 
outcomes in different jurisdictions. The evolution will 
also depend on prosecutorial policies across regulators 
(which Boland says is another reason to have a nationally 
developed offence with accompanying nationally 
developed compliance and enforcement policy). “As 
we know, regulators operate in a political context and 
there are also other driving factors – for example, 
changing community expectations – which can impact on 
regulatory policies and practices,” she says.

“I also think that following the outcomes of the 
Banking Royal Commission there is an increased 
community expectation that regulators will strongly 
enforce the law through prosecution when the law is 
broken as opposed to the use of educational and/or 
negotiated enforcement outcomes.”

Bell observes that, in large part, the introduction of 
industrial manslaughter laws is a solution looking for a 
legal need. Existing health and safety laws impose very 
heavy sanctions for businesses which recklessly cause 
the death of one of their workers. Notwithstanding 
this, he says there is a community sense that existing 
laws are somehow not strong enough or not enough 
of a deterrent. “Governments have introduced these 
industrial manslaughter laws to be stronger and tougher 
on health and safety breaches,” he says.

“But it’s a curious thing, because the laws were already 
tough enough, as they were, to deal with the most serious 
of breaches. And hardly any prosecutions or enforcement 
actions have been brought by the state regulators. So, 
in fact, the real issue has either been that conduct is not 
so egregious that these new laws are needed, or there is 
terrible conduct out there, but the existing laws need to 
be properly enforced.”

Instead, new laws with tougher sanctions have been 
introduced – which is an interesting choice for the state 
and territory governments – instead of asking how they 
can make the most of the laws that exist today. “The real 
question is how will they be enforced? If I can make an 
observation regarding the laws in Victoria, for example, 
it is more likely than not that for a workplace fatality, 
there will be serious consideration given to prosecuting 
under the industrial manslaughter offences. I think most 
workplace fatalities will give rise to a genuine question or 
maybe a prosecution under the industrial manslaughter 
provision,” says Bell.

Kuang also notes that there are multiple issues 

which arise from the inconsistent adoption of 
industrial manslaughter offences nationally and from 
inconsistencies between industrial manslaughter 
offences and the existing duties of care under the 
WHS Act. “This may cause confusion and certainly 
creates difficulties with respect to organisations’ risk 
management framework and legislative compliance, 
particularly for those which have operations spanning 
multiple jurisdictions,” he says.

First, there are differing standards of recklessness 
versus negligence across jurisdictions. In the ACT and 
NT (and the proposed WA industrial manslaughter 
provisions), people will be guilty of industrial 
manslaughter offences where they engage in reckless 
or negligent conduct. In other jurisdictions (such as 
Qld and Vic), industrial manslaughter offences are 
negligence-based offences only. “These are two distinct 
criminal standards and, importantly, negligence has a 
lower threshold than that of recklessness from a legal 
perspective,” says Kuang.

Second, the definition of “officer” versus “senior officer” 
differs under the WHS Act and the industrial manslaughter 
laws. Under the WHS Act, the definition of an officer is 
consistent with that of the Corporations Act 2001 (Cth). 
“Confusingly, the industrial manslaughter laws introduce a 
new definition of ‘senior officer’ which includes executive 
officers of corporations and holders of executive positions. 
Despite being labelled as a ‘senior officer’, the definition 
would appear to encompass a greater range of people than 
that captured by the traditional ‘officer’ definition under 
corporations law,” he says.

Third, the industrial manslaughter laws appear to 
erode the prevailing risk-based approach to ensuring the 
health and safety of workers. The duties of care under the 
WHS Act establish a preventative legislative framework, 
and Kuang says this is based on the three-tiered 
categories of offences around risk of death or serious 
injury. “In contrast, the industrial manslaughter offences 

“OHS professionals need to bring some 
experience and rationality into the debate 
and what the laws are really about”

“ A law that has the potential to send 
an employer to jail for someone else’s 
negligence is unprecedented”

“But this particular issue has been so emotional that 
different states have done different things. The Boland 
review suggested a harmonised model around legislation 
regarding manslaughter, but state and territory 
governments have mostly jumped the gun before this 
review could be finalised. So, we’re back to different 
states adopting different laws around health and safety.”
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are consequence-based in that a crime is committed 
where there is a fatality, undermining the risk-based 
approach contemplated under the WHS Act,” he says.

Issues for OHS and officers/directors 
Critical to risk management in the context of industrial 
manslaughter (and in terms of WHS management more 
generally) are the due diligence requirements contained 
in the model WHS laws, according to Boland. One 
objective of the industrial manslaughter offences is to 
enable regulators to examine the corporation as a whole, 
and she says this places even greater emphasis on a 
holistic approach by business to its safety management.

“The model WHS Act introduced positive duties 
on officers as defined to ensure that the PCBU meets 
its duties under the model WHS Act. The officer due 
diligence requirements provoked the most positive 
responses when I was consulting for the review. Most 
felt that the due diligence requirements had brought the 
discussion about safety to the highest levels of businesses 
– to the boardroom,” she says.

“Within this context I think there is a role for WHS 
regulators to help business by telling them what due 
diligence compliance looks like [this will be especially 
helpful for the smaller businesses and is included in 
another of Boland’s recommendations from the review]. 
“However, I also think that where larger corporations 
get this right, there is a role for them to reinforce good 
practice across their networks and supply chains and 
through organisations and institutes like yours.”

Bell states that for officers, the introduction of 
new industrial manslaughter laws is a statement of 
community expectation on them to be serious about 
safety “and to many, that won’t come as a surprise or a 
burden”, he says. “But it does create a spectre of very 
serious enforcement activity being taken in relation 
to internal failures that may result in a death in the 
workplace. That is quite rightly something which causes 
a high degree of concern for directors and officers.”

OHS professionals need to do two things, according 
to Bell. “First, they need to generally understand what 
these laws are about,” he says. “As an example, there was 
a discussion about the suicide of a worker and that there 
could be a prosecution as a result under these industrial 
manslaughter laws. Now, that is something that will 
plainly cause a high degree of concern among businesses, 
because they are being blamed for something that they 
could not affect. 

“So OHS professionals need to bring some experience 
and rationality into the debate and what the laws are 
really about. They are not aimed at incidental deaths 
associated with work. Instead, they are aimed at very 
serious breaches,” says Bell, who explains that OHS 
professionals need to really understand the degree to 
which the laws can apply to their business.

Second, OHS professionals should use this as an 
opportunity to refresh focus on the part of a board 
and/or business around fatal and catastrophic risks. 
“To me, that’s the opportunity. There’s a threat and 
an opportunity associated with these new laws. The 
opportunity is to ask what things could possibly cause the 
death of any person? What are we doing about us? And 
are we doing enough?” asks Bell.

Where are employers exposed?
Recently, there has been focus by regulators on 
addressing and improving the safety culture around 
mental health and wellbeing in the workplace. In 
Australia, there have been a handful of cases related 
to bullying and harassment in the workplace to-date, 
but regulatory intervention on these issues (including 
fatigue and workplace stress) has been increasing, 
according to Kuang. Notably, in France, three executives 
were convicted, fined and jailed for breaching the 
Labour Code following a spate of suicides (reportedly 
35 suicides and 12 attempted suicides) which arose 
from aggressive restructure of France-Telecom in 2008–
2009. “It will be interesting to see, in the Australian 
context, whether failures to ensure the psychological 
safety of workers will expose businesses to industrial 
manslaughter offences,” he says.

“The key challenge for organisations and officers, 
whether it be senior officers or otherwise, following 
the introduction of industrial manslaughter laws arises 
around navigating the inconsistencies outlined above 
and understanding the interplay between the industrial 
manslaughter offences and WHS duties of care.” To 
mitigate these issues, he says appropriate training 
should be provided to workers and officers as part of 
the company’s response to the introduction of industrial 
manslaughter offences.

Bell’s sense is that when it comes to health and 
safety discussions in boardrooms and executive tables, 
many don’t genuinely grapple with the question: 
what are the fatal risks in this business? “And either 
through complacency or familiarity, my sense is that 
businesses that have gaps are not focusing on the upper 
end of the spectrum – the things that can genuinely 
kill one or multiple people. Those are tough and 
difficult conversations for management to have, and 
that is fundamentally the job of the health and safety 
professional to help them have those mature and 
focused discussions,” says Bell.

“Let’s not focus on ergonomics risks in an office 
environment, as important as that is for those in that 
environment. If a business has a workforce that faces 
a regular, high risk, potentially fatal environment, let’s 
put our energies where they can do the most good on 
a risk-weighted basis. And if there is a weakness in 
business, it may be that that perspective has been lost 
over time and this is a chance to refresh that focus on 
safety.”

Taylor observes that the most common challenge 
is compliance. “I regularly see companies with good 
systems and employees who take shortcuts. It is almost 
never the case that an OHS incident happens because 
of one issue, it’s almost always the product of a range of 
factors. As I said earlier, the taking of shortcuts cannot 
be tolerated. If an employer is aware of an employee 
who doesn’t follow safety requirements, that employer 
is at risk of being found negligent if that employer 
continues their non-compliant behaviour and a fatality 
occurs,” he says.

“I am concerned that OHS leaders in business will be 
classed as officers, particularly in larger organisations. 
They need to make sure their voices are heard at 
management level.”

The practice of prosecutions
While the law in Victoria has not reversed the burden 
of proof or the standard of proof (these both rest with 
the prosecution), Taylor says the reality is that it will be 
extremely important to have in place excellent systems 
which will withstand scrutiny after an incident. 

“I am also concerned that these laws place a wedge 
between employers and employees. Employees not 
following safe work practices and not following the 
procedures or engaged in conduct that thwarts safety 
systems, cannot be tolerated. Employers will need to have 
robust methods of dealing with these problems,” he says.

“These laws come into force on 1 July 2020. If 
employers, including their officers, have not thoroughly 
reviewed their systems and put in place measures to meet 
their obligations, they need to do so now.”

Taylor says he is also concerned that prosecutions 
will be launched against small businesses. “I say this 
because these businesses tend to have a much flatter 
administration structure and the identification of officers 
and their capacity to influence the business will be easier. 
I am also concerned about who will be making the initial 
decision to bring these charges,” he says.

At present, the regulator is not obliged to consult with 
the DPP before laying charges. Authority is required 
from a person within the Victorian WorkCover Authority 
empowered to authorise these prosecutions – and that 
person may or may not be a lawyer. “Merely charging 
someone with the offence of manslaughter will have a 
devastating effect, particularly in smaller business where 
employees and employers are well known to each other 
and often friends,” he says. 

“By comparison, the offence of manslaughter, where 
it is charged by police, is done on the basis of careful 
investigation and by experienced detectives. Based on my 
experience I am very concerned at how this discretion 

“ I am concerned that OHS leaders in 
business will be classed as officers, 
particularly in larger organisations”

What should you and your  
board do about these laws?

Herbert Smith Freehills partner Steve Bell 
recommends that businesses and their boards 
view the new laws as an opportunity to ask:

1. Risk 
“What are our fatal and catastrophic risks, and 
what are we doing about them? What are our 
controls?”

2. Risk controls 
“Are we meeting industry practice standards in 
relation to the way in which we control these 
fatal and catastrophic risks?”

3. Consultation 
“Is there a process of actively consulting with 
workers regarding these fatal or catastrophic 
risks?”

4. Resources
“Are we allocating sufficient resources to these 
controls? Is our position defensible?”

5. WHS governance
“Are our governance and accountabilities clear, 
so we can clearly articulate the role of our 
board, our safety sub-committee, our executive 
team and our managers, if pressed?”

This may be appropriate to cover in a 
specific aspect of an upcoming board HSE 
report, or similar, or might otherwise be dealt 
with by way of a board briefing.
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order controls available? Can we eliminate some of 
those risks from our business when, previously, perhaps 
through complacency or familiarity, we’ve allowed them 
to creep in? Ultimately, that is doing nothing more than 
what ordinary health and safety compliance requires – 
analysing risks and following the hierarchy of control. 
But these new laws – as serious and heavy as they are – 
are a wake-up call to continue to focus on the upper end 
of the spectrum of fatal risks that could lead to one or 
more fatalities,” he says.

He points out the reality that on the day of a workplace 
fatality – as terrible as that will be – it will be important 
for individuals to consider their potential legal exposure 
probably in a way that they haven’t had to before. Bell 
explained that businesses are doing well to think about 
that in advance. “That might mean having in-house or 
external legal teams properly briefed on who they will 
act for and what things might look like in the event of an 
incident. This is a fresh complication on an existing issue. 
These laws, you know, are effectively the most serious 
offence known to a lawyer in Australia except murder. 
So, it’s worth reflecting on how we would respond, in a 
legal sense, on the day of an incident,” he says.

Industrial manslaughter laws: neither wanted nor 
needed?
The rationale put forward by governments to proceed 
with the introduction of the offences has been the laws 
are necessary to make employers take safety more 
seriously. However, John Darcy, senior OHS consultant 
at Anitech Consulting and former head of OHS for the 
Master Builders Association of Victoria, says this is a 
“baseless and grossly offensive generalisation”. 

“Governments that have delivered industrial 
manslaughter laws in Australia have acceded to the 
expectations of the trade union movement to put in place 
laws that would provide for their mantra ‘kill a worker, 
send a boss to jail’.”

Darcy believes that industrial manslaughter laws have 
been driven by vengeance and a demand for “justice” and 
not with the genuine ambition of saving workers’ lives. 
“The placement of the offence itself will not stop deaths. 
Proper enforcement of the laws that sit under the Act, 
that is, the regulations, will.”

Darcy has strongly criticised the Victorian regulator 
for its failure to properly enforce Safe Work Method 
Statements in the construction industry. “The same 
things that were killing workers 20 years ago – falls, 
electrocutions and powered mobile plant – are still 
killing workers today. Those laws were put in place with 
the deliberate intent of reducing deaths,” he says. “If 
governments were serious about saving lives they would 
ensure that existing laws are enforced properly.”

In Victoria, for example, he said there are around 23 
workplace fatalities annually (average per year of last five 
years), yet there are only around four OHS prosecutions 
for fatalities, typically around four years after the 
occurrence. “Such is the nature of investigations, case 
preparation and the availability of the courts it may 
be three to four years before we see enough industrial 
manslaughter cases to form a view,” he says.

“I don’t think people realise how insidious the 
industrial manslaughter laws that have been introduced 

into Victoria are as compared to the laws which have 
been introduced in the ACT, Queensland, the NT and 
proposed for WA. A law that has the potential to send 
an employer to jail for someone else’s negligence is 
unprecedented, and I expect that if the regulator brings a 
case on this basis it will quickly end up in the High Court. 
I have described this aspect of the laws as Victoria’s ‘Kirk’ 
laws. OHS harmonisation has gone out the window in a 
race to the bottom.”

Over the years when governments have introduced 
legislation or amendments, Darcy says he has made it 
a practice to read the explanatory memorandums and 
the second reading speeches of the Ministers. “If you are 
going to find tips and expectations, this is where you will 
find them, not in the legislation itself,” he says. 

For this article I have extracted one really important 
paragraph from the Minister’s second reading speech: 
“the offence is intended to allow for direct liability of a 
body corporate (or other entity) where the organisation’s 
unwritten rules, policies, work practices or conduct 
implicitly authorised non-compliance, or failed to create a 
culture of compliance, with its duties, and a death resulted 
from this negligent conduct.”

As such, Darcy emphasised heavy focus on consultation 
as per the Act. “I have engaged with many employers 
that tell me that they consult and I then find that they 
are not consulting in a manner that is consistent with the 
consultation duties in the Act. I would also emphasise 
the importance of making sure that things which really, 
really should be written are written down, properly 
implemented and applied,” he says. “For years I have 
been warning employers about the dangers of a ‘system 
on a shelf’ and telling them that ‘if you put your policies 
out there you have got to do what they say’.” n

An AIHS perspective

The disparate industrial 
manslaughter regimes in place 
(ACT, Qld, NT), legislated (Vic) 
or being legislated (WA) across 
Australia need to be carefully 
watched and considered by 
directors, according to Kym Bills, 
Chair, AIHS College of Fellows.

The Australian Institute of 
Health & Safety (AIHS) has argued 
that if industrial manslaughter 
is to be introduced, it should be 
harmonised and consistent with 
WHS laws, he explained. “It should 
not include higher penalties in 
the context of lower standards 
of proof and there should not be 
differing terms, scope, application 
and defences. But at present 
there are major differences among 
jurisdictions that add to the 
complexity and potential exposure 
faced by directors, particularly 
where their companies cross state 
boundaries,” said Bills.

will be exercised. I would like to see robust guidelines 
which include consultation with the Office of the DPP, 
preferably a senior crown prosecutor, before these 
charges are laid.” 

However, based on the Queensland experience, “this 
may all be sound and fury” as Taylor says there has only 
been one prosecution since similar laws were introduced 
there.

“ There are major differences among 
jurisdictions that add to the complexity 
and potential exposure faced by directors, 
particularly where their companies cross 
state boundaries”

Advice for OHS professionals
Kuang also notes that one basis for the introduction 
of industrial manslaughter provisions was to address 
community concerns that current WHS offences and 
penalties were not tough enough in the context of 
workplace fatalities. In response to these community 
concerns, and in circumstances where there is continued 
and consistent failures around key critical risks, he says 
prosecutors are likely to pursue and enforce offences 
which carry greater consequences. Recently, the cases of 
Gary Lavin in Queensland and Maria Jackson in Victoria 
illustrate a willingness by courts to consider and impose 
custodial sentences (noting, however, the case of Mr 
Lavin has been appealed in the higher courts and both 
were in respect of the WHS Act offences).

“Courts have also observed that we are not learning 
from each other’s mistakes,” says Kuang, who explains 
that in SafeWork NSW v Orbit Formwork Pty Ltd [2019] 
NSWDC 685, Russell SC DCJ was critical of the number 
of fall-related incidents continuing to occur each year. 
There, the Court noted that the sentencing processes 
and objectives, which include public policy objectives 
of general and specific deterrence from committing 
similar crimes, were not being achieved. This was 
evidenced from the lack of any reduction in the number 
of fall-related incidents. “Accordingly, His Honour 
foreshadowed the imposition of higher penalties for 
similar breaches in the future,” says Kuang.

“Clearly there are ongoing learning opportunities for 
us all to make sure we keep up to date with the critical 
risks facing our respective businesses and to ensure these 
risks are appropriately managed. We are getting clear 
messages from the community, regulators and courts that 
more is expected around safeguarding the physical and 
psychological safety of our workers. Failure to do so may 
result in significant consequences,” he says.

Bell recommends OHS professionals have meaningful 
conversations about fatal and catastrophic risks with 
business leaders, and to vigorously test controls which 
are in place: “Ask yourself, are we being innovative in 
the way that we’re managing these risks? Are higher 
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When OHS professionals are financially literate and able to 
communicate successfully through data, executives and other 
stakeholders will come to see OHS as an integral part of the 
success of the organisation, writes Phil La Duke

T
here are some soft-of-head, loud-of-mouth 
people in the safety occupation who ardently and 
fervently believe that safety is the right thing to 
do, and this righteousness of intent means that 

the merest suggestion that one should have to build a 
business case for safety is vulgar in the extreme. These 
zealots would have you believe that no expenditure on 
safety is too much, needs defending, or proof that it was 
necessary or effective. It is simply the right thing to do. 
Most of these people are theorists and academics who 
don’t struggle with the realities of business like you and 
I do.

There are others who contend that it is impossible to 
quantify the cost of something that didn’t happen, and to 
try to do so is to lose credibility in the face of managers 
and executives. These people are simply misinformed 
and need only read on so that they may no longer persist 
in their ignorance. Okay, enough flowery pose. The most 
commonly used business elements are Safety, Quality, 
Delivery, Cost, Morale and Environment (SQDCME). 
We manage these elements because if we don’t, the 
results can be catastrophic: each one of these elements 
has the capacity to cost us considerable sums of money, 
damage our reputation, and cause sales to drop. For 
years, business people believed that it was impossible 
to calculate the cost of poor quality, or reputational 
damage, or even things like employee turnover. Today,  
all these business elements are routinely calculated, 
tracked and used as Key Performance Indicators (KPIs).

In fact, all business elements can be calculated in hard 
numbers (actual computed costs as opposed to rough 
estimates or averages.) There is no denying that safety is 
a business element. I would like you to think of safety in 
terms of the elimination of waste. In business parlance, 
waste is something that consumes resources (i.e. costs 
money) but returns nothing of value. Waste differs from 
“non-value-added” activities because there are plenty 
of things that consume resources, return no money, but 

Going for broke:
building a business 
case for safety

are necessary to the efficient operation of the business. 
For example, legally mandated training typically does 
nothing to increase the intrinsic value of the goods or 
services for sale, but companies must complete this trying 
to comply with the law. The difference between a non-
value-added activity and waste can be a razor-thin fine 
line, but it is still an important distinction.

Calculating the Return on Investment  
(ROI) for safety
Return on Investment (ROI) is the amount of money  
that will return to the company coffers after it invests  
a sum of money. ROI is typically expressed in dollars  
(or the percentage of the dollars invested) and time,  
for example, “by replacing the roof we will see  
a 30 per cent annual ROI”.

Calculating ROI begins by answering some important 
questions:
1.  What problem do I hope to solve by spending this 

money? If you don’t know why you need the money 
(and here’s a tip, “because safety is important” or 
“because it’s the right thing to do” isn’t going to cut 
it), then you really have no legitimate reason for 
requesting it. 

2.  How much is this problem costing the company? This 
second question is where a lot of safety people struggle 
and often give up, but calculating this cost needn’t 
be as difficult as one might think. Each organisation 
has KPIs, and if you start there, it is often fairly easy 
to calculate the cost of the problem. Let’s say, for 
example, that your organisation is very concerned 
about downtime (the amount of time where work 
stops and therefore the company is spending money 
on wages, burden rate, utilities, etc, but gets nothing 
of value in return). You can begin by calculating 
the amount of downtime caused by the problem. So 
if the problem is an ergonomic issue on a piece of 

“For the most part, ROI in safety 
is expressed as cost avoidance, 
because no one can be certain that 
an injury will be absolutely certain, 
and many organisations figure that 
they might get lucky”
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equipment, and you are proposing that an ergonomic 
assist tool be installed, you need to calculate how many 
times a worker is injured and the equipment is idle; 
this is a hard cost that the organisation’s managers will 
respect and accept. You can then add to that the wages 
of first responders (which are typically not considered 
in the cost of downtime), the cost of treatment 
(which can be substantial), but not the wages of your 
internal medical department as those are fixed costs 
(these people get paid either way). Now you have a 
calculation of what the problem has historically cost.

3.  How much will it cost to fix the problem? This is 
relatively simple, because the manufacturer of these 
devices tends to have fixed prices, but you also need to 
calculate the cost of the purchasing process – it’s more 
work but your proposal will carry more weight.

4.  Finally, you need to answer the question, “How long 
will it take before the organisation has saved an 
amount of money by solving the problem equal to 
the cost of the problem?” in other words, “How long 
does the organisation have to wait to see its money 
return to its coffers?”. This question, too, scares 
safety people, but if you know the problem is costing 

as cost avoidance, because no one can be certain that an 
injury will be absolutely certain, and many organisations 
figure that they might get lucky.

Proving that you didn’t just get lucky
Many years ago a client of my employer at the time 
calculated the cost savings of a safety initiative that my 
employer had implemented at $55 million over five years 
and that it had also prevented over 14,000 injuries. This 
was hailed, rightfully I would contend, as an incredible 
feat, made even more so when we considered that 
the infrastructure we designed and implemented was 
sustainable and continually improved year over year. But 
not everyone thought we were heroes; in fact, many of 
the teams who were also charged with reducing injuries 
thought that our initiative was given too much credit.

It fell to me to prove that it was our initiative, and 
our initiative alone that was the cause of this amazing 
achievement. I conceived a way to determine, using 
trends and both standard and logarithmic progression, 
whether it was our initiative or one of the other 
initiatives that was responsible for the outcome. The 
trouble was I had long since forgotten how to calculate 
statistical progressions, so I enlisted the help of a 
colleague who merely said, “you can do that in Microsoft 
Excel”. 

I had 15 years of injury data (both raw numbers 
and costs) and was able to extrapolate using statistical 
analysis where the company would have been if it 
had simply continued on its current course (standard 
progression) and how it would perform in these areas 
if there was some sort of intervention (logarithmic 
progression). The result was irrefutable and startling. 
The standard progression showed that the company’s 
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safety performance was likely to continue to erode and 
worsen, but the logarithmic progression showed that 
an intervention at the time we did ours would likely 
yield a figure that was virtually identical to what we had 
achieved, and by subtracting the cost of the standard 
progression figure from the logarithmic progression we 
should expect to see a cost savings of slightly above the 
$55 million that we achieved. This was because a simple 
subtraction of the average cost from the current state did 
not consider the increased cost of the downward trend.

It’s a matter of survival
For safety to survive as a business element and not be 
relegated to a regulatory requirement that costs money 
that is seen as something you pay and receive no ROI, 
you have to be able to justify the actions you take to 
lower operating risk of injuries (which correspond 
directly to operating costs), prove that you have returned 
a sufficient ROI, and that you didn’t just get lucky. 
Believe me when I tell you that even if maths wasn’t 
your strongest study in school, these calculations are 
really just basic arithmetic, or can be done using basic 
spreadsheet functions where you don’t even have to 
understand how it’s calculated, just what it means in 
layperson’s terms. I speak from experience when I say 
that not only will people respect you because you are 
speaking with data, but they will soon come to see you  
as an integral part of the success of the organisation. n

Phil La Duke is a US-based author, business writer and speaker, 
and works as a safety culture transformation and change 
management professional for ERM (Environmental Resources 
Management).

$10,000 a month and the solution costs $60,000 then 
you can confidently state that based on your analysis 
of historical data the expected ROI will begin in six 
months. Taking this one step further you can assert, 
again based on historical data, that in six months you 
will begin avoiding $10,000 a month annually. So, 
when you express the ROI in terms of cost avoidance, 
you can demonstrate a probable cost avoidance of 
$120,000 each year.

Cost avoidance versus savings
There isn’t much difference between cost avoidance 
and savings, but the difference is important enough for 
you to know it, respect it, and learn to use the terms 
correctly. Savings are expenditures that you no longer 
make or, that is, cost you less each time you make them. 
Cost avoidance is expenditures that aren’t certain but are 
likely to occur. Let’s look at an example: you call up your 
cable provider and complain that the price is too high, 
the “customer loyalty” representative signs you up for a 
promotional offer that lowers your cost by $25 a month; 
that’s savings. On the other hand, a window salesman 
tells you that replacing all the windows in your house 
will save you $100 a month; is this savings? No. Why? 
Because: 1) It will cost you thousands to replace your 
windows, 2) next year might be an extremely mild winter 
(or an extremely cold winter), in which case the change 
in your home energy costs are only partially responsible, 
3) your windows might only need to be calked, and 4) 
installing storm windows might have the same effect. If, 
however, you calculate these other variables and look 
at a 10-year trend and have the windows replaced, you 
can point to the reduction in cost and claim it is cost 
avoidance. For the most part, ROI in safety is expressed 

“ In fact, all business elements can be 
calculated in hard numbers (actual 
computed costs as opposed to rough 
estimates or averages). There is no  
denying that safety is a business  
element”

“ There isn’t much difference between 
cost avoidance and savings, but the 
difference is important enough for you 
to know it, respect it, and learn to use 
the terms correctly”
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WHS class actions could pose a serious new 
liability risk for companies and their directors 
and potentially represent a fruitful area of 
opportunity for funders and plaintiff law firms  
on the lookout for new revenue sources,  
writes Norton Rose Fulbright’s Scott Atkins, 
Katherine Morris and Kai Luck

I
n the last decade, class actions have become a much 
more pronounced liability risk for companies and 
individual directors across multiple sectors and 
substantive areas of the law, from shareholder 

actions to mass tort claims, consumer actions and claims 
against the State (e.g. the recent Murray-Darling Basin 
water management claim and the CBD–Randwick light 
rail owner compensation action).

The expansion of class actions has been fuelled largely 
by the aggressive enforcement appetite of litigation 
funders (both Australian and international) and plaintiff 
class action law firms.

While shareholder class actions have been the primary 
source of growth in more recent times (a trend likely 
to continue with shareholder actions targeting alleged 
corporate culture and governance failings exposed 
during the Banking Royal Commission), funders and 
plaintiff law firms continue to actively explore new 
substantive legal areas in which to pursue fresh actions – 
to tap into the “rivers of gold”, so to speak.

Climate-related litigation (asserting a failure to 
consider, disclose and manage material climate risks) 
is widely expected to be the “next big thing” in the class 
actions space in the immediate future. However, class 
actions against companies and directors based on alleged 
contravention of WHS laws may also be a class actions 
growth area in future years.

The WHS laws which could be used as the basis for 
alleged contraventions include:
•  general WHS laws operating in each Australian 

jurisdiction. In model WHS jurisdictions (the 
Commonwealth and all states and territories except 
Victoria and WA), the uniform Work Health and Safety 
legislation places a primary duty of care on employing 
entities, as well as a positive duty on directors and 
officers, to conduct proper due diligence – i.e. taking 
all reasonable steps to ensure the employing company 
complies with its primary duty of care; and

•  specific negligence-based industrial manslaughter 
laws providing for corporate and individual officer 
criminal liability (currently operating in the ACT1 and 
Qld2, and to become effective in Victoria3 and the NT4 
in 2020, with proposed industrial manslaughter laws 
also introduced to Parliament in WA in late November 
20195, along with proposed gross negligence-based 
liability in NSW).6

Class actions growth may also legitimately be 
expected in relation to product liability, whether under 
the Australian Consumer Law, corresponding state 
and territory fair trading laws or other regimes such 

“Increasingly, class actions are being viewed in a 
commercial, commoditised manner by funders and 

plaintiff law firms keen to make a profit”

as safe building products legislation. The latter has 
been the subject of heightened scrutiny following the 
London Grenfell Tower fire tragedy, resulting in stricter 
regulations such as those introduced in NSW under 
the Building Products (Safety) Bill 2017. There are in 
fact two current Federal Court class actions on foot 
against the manufacturers of Alucobond and Vitrabond 
core cladding products, with property owners seeking 
compensation for the cost of replacing alleged defective 
and dangerous cladding. Further building-focused class 
actions may result from the Mascot Towers evacuation 
debacle and planned new NSW Government building 
regulations.

However, product liability cases, arising as an incident 
of company/director–consumer relations, fall outside the 
scope of the current analysis of class actions in the WHS 
space, which is an aspect of company/director–employee 
relations.

In the WHS context, the potential expansion of 
class actions can be viewed through what can usefully 
be divided into thematic, case theory and structural 
comparative analytical lenses.

Thematic lens
Thematically, there has been an increased focus on 
corporate and director conduct and accountability 

WHS class actions 
for directors: an 
emerging risk?
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following the Banking Royal Commission, with ASIC 
now driving a more aggressive “why not litigate?” 
enforcement approach under the direction of its 
dedicated Office of Enforcement.

In addition to the multitude of new regulator-initiated 
enforcement proceedings from ASIC throughout 2019 
in response to Banking Royal Commission referrals and 
case studies,7 regulator proceedings are increasingly 
used by litigation funders as the basis to agitate for 
parallel shareholder or consumer class actions seeking 
compensation for alleged corporate contraventions 
(typically using continuous disclosure breaches as the 
underlying case theory). Current examples include the 
alleged shareholder and borrower class actions against 
each of the four big banks in relation to excessive fees 
(ANZ, AMP and CBA) and responsible lending breaches 
(Westpac).

The industry and regulator scrutiny of corporate and 
director liability, and the ongoing focus on the corporate 
“culture”, governance and compliance buzzwords, 
provides something of a critical mass that may spill over 
into other substantive legal areas which rely on similar 
concepts of due diligence, reasonable steps and cultural 
compliance.

Case theory lens
In terms of the core case theory, class actions in the WHS 
space could readily use mass tort claims as the theoretical 
underpinning given the similar need to establish a 
duty of care, a failure to meet that standard of care and 
quantifiable injury to specified claimants.

In the 25-year period between 1992 and 2017, mass 
tort claims (concentrating on negligence liability) 
represented 13 per cent of the total class actions filed in 

Australia, so there is already a sound legal conceptual 
and analytical basis recognised by Australian courts as 
part of the existing class actions landscape which could 
seamlessly be carried over to WHS class actions.

Structurally, this framework will appeal to both local 
and international litigation funders, who continue 
to aggressively chase new funding opportunities in 
Australia (supported by plaintiff class action firms) 
as one of the most attractive jurisdictions for class 
action litigation anywhere in the world (widely viewed 
as second only to the United States). Notably, in the 
financial year ending 30 June 2019, 54 new class 
actions were filed in Australia, with litigation funders 
sponsoring more than 72 per cent of those actions.
The reason for the appeal is a combination of:
•  funder-favourable court decisions. Despite the High 

Court’s ruling in December 2019 (in BWM Australia 
Ltd v Brewster; Westpac Banking Corporation v 
Lenthall [2019] HCA 45) that courts lack the power 
to make common fund orders enabling litigation 
funders to recover a proportion of their fees out 
of a judgment or settlement from all claimants, 
without having to enter into a standalone costs 
agreement with each specific claimant, funders may 
still continue actions with the same vigour of recent 
years, simply in a different form (by closed actions, 
and also engaging in book-building to seek to have 
as many claimants as possible sign up to individual 
costs agreements);

•  the flexible procedural rules in multiple jurisdictions 
throughout Australia, with class actions now 
permitted in the Federal Court, Victoria, NSW and 
Qld and a class actions regime due to commence in 
WA in early 2020; and

•  the structural incentive for plaintiff law firms 
to seek new revenue sources in emerging areas 
following the regulation-driven downturn in 
personal injury litigation.

Increasingly, class actions are being viewed in a 
commercial, commoditised manner by funders and 
plaintiff law firms keen to make a profit. The potential 
return, for relatively low risk, has proven to be 
irresistible.

There may be increased regulation of funders when 
the government issues its response (expected in early 
2020) to the Australian Law Reform Commission’s 
December 2018 final litigation funding report, 
Integrity, Fairness and Efficiency – An Inquiry into  
Class Action Proceedings and Third-Party Litigation 
Funders. But whether this modifies the risk–reward 
balance enough to significantly reduce further  
funder-sponsored class actions in Australia remains to 
be seen.

While class actions rarely proceed to final  
judgment (the recent Myer shareholder class action 
TPT Patrol Pty Ltd as trustee for Amies Superannuation 
Fund v Myer Holdings Limited [2019] FCA 1747 being 
an exception to the norm), a potentially significant 
early settlement sum can still be secured and this 
is a key driver for funders and plaintiff law firms. 
In the financial year ending 30 June 2019, at least 
$500 million in settlement payouts were approved by 
the courts. Paying “go away money” is often a good 
proposition for directors to avoid hefty court fees 
in actively managed class action case lists, a decline 
in share price with an unresolved legal action over 
a protracted period and the ongoing diversion of 
directors’ time from everyday business matters and 
value-creating activity.

Footnotes

1  The ACT industrial manslaughter regime 
was introduced with effect from 1 March 
2004 under the Crimes (Industrial 
Manslaughter) Act 2003. The regime 
operates as part of the ACT’s general 
criminal law (see in particular sections 49C 
and 49D of the Crimes Act 1900), rather than 
being incorporated as part of the WHS legal 
framework as is the case in Qld.

2  The Qld industrial manslaughter provisions 
commenced with effect from 23 October 
2017 with the passage of the Work Health 
and Safety and Other Legislation Amendment 
Act 2017, which amended the Work Health 
and Safety Act 2011. Note in particular new 
sections 34C and 34D of the latter legislation, 
which sets out the industrial manslaughter 
offences for companies and officers.

3  The Workplace Safety Legislation Amendment 
(Workplace Manslaughter and Other 
Matters) Act 2019 (Vic), which amends the 

Occupational Health and Safety Act 2004 
(Vic), was passed on 26 November 2019. 
New section 39G of the latter legislation 
makes it an offence for a person to engage 
in conduct which amounts to a negligent 
breach of a core WHS duty owed by the 
person and which causes the death of the 
person to whom the duty is owed.

4  The Work Health and Safety (National 
Uniform Legislation) Amendment Act 
2019 (NT) was passed on 27 November 
2019. Section 34B of the Work Health and 
Safety (National Uniform Legislation) Act 
2011 (NT) now provides for an offence of 
industrial manslaughter for companies 
and officers based on reckless or negligent 
conduct which breaches the primary duty 
of care to ensure the health and safety of 
workers and results in death.

5  The Work Health and Safety Bill 2019 (WA) 
was introduced on 27 November 2019.

6  The Work Health and Safety Amendment 
(Review) Bill 2019 (NSW) was introduced on 
12 November 2019. If passed, the legislation 
will amend paragraph 31(1)(c) of the Work 
Health and Safety Act 2011 (NSW) to provide 
for a category 1 offence if a person with a 
WHS duty engages in conduct with gross 
negligence (without reasonable excuse) 
which exposes a person to whom the duty  
is owed to a risk of death or serious injury or 
illness.

7  In its September 2019 ‘Royal Commission 
Implementation Update’, ASIC notes  
that, as at 31 July 2019, there were 88 
enforcement investigations and 17 court 
actions underway against companies  
(86 relating to the major banks and  
AMP), along with 59 enforcement 
investigations and 8 court actions  
against individuals in response to  
Banking Royal Commission referrals  
and case studies.

“An officer’s conviction for an industrial manslaughter 
offence will also provide the basis for automatic 
disqualification from managing all corporations under 
section 206B of the Corporations Act 2001 (Cth)”

The takeaway
WHS class actions, like climate-related litigation, 
represent a fruitful area of opportunity for funders 
and plaintiff law firms on the lookout for new revenue 
sources in emerging industries and markets in Australia 
and internationally.

If it materialises, this will pose a serious new liability 
risk for companies and their directors which could 
result in compensation payouts in the tens of millions 
of dollars, not to mention substantial costs in legal 
fees. This is in addition to the existing risk arising from 
breach of industrial manslaughter laws – in that context, 
if officers are successfully prosecuted for an industrial 
manslaughter offence in the jurisdictions where those 
laws operate, they will face potential lengthy jail terms 
and multi-million dollar fines. An officer’s conviction for 
an industrial manslaughter offence will also provide the 
basis for automatic disqualification from managing all 
corporations under section 206B of the Corporations Act 
2001 (Cth). Conviction of an officer and/or a company 
is also likely to have long-term reputational implications 
for the company, which may be rendered unable to win 
future public and private tenders and other engagements. 
Adding to the personal liability risk for directors is the 
significant tightening of the D&O insurance market in the 
current landscape, with premiums extending coverage to 
class actions liability soaring in response to the growth in 
class actions and settlement payouts. There are concerns 
that further premium increases, and possible blanket 
exclusions on certain types of class action compensation 
payouts in standard policies, will leave directors priced 
out of or excluded from sufficient cover altogether. n

Katherine Morris is a partner at Norton Rose Fulbright,  
Kai Luck is a senior adviser, risk advisory, and Scott Atkins  
is the head of the firm’s Australian risk advisory practice.
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T
here are as many ethical issues for business 
professionals as there are for them in their 
everyday lives. So, while contexts and details 
may differ, the underlying pressures and 

temptations and fears are similar, according to Mary 
Gentile, an international expert on ethics in business  
and Professor of Practice at the University of Virginia 
Darden School of Business. 

Gentile, who contributed to a new ethics chapter in 
the Body of Knowledge (BoK), explained that pressures 
which can lead individuals to compromise on their ethics 
include:
•  We want to fit in, to feel part of the team, and therefore 

to progress in our careers, so it is difficult to disagree 
with our bosses or with our peers when they appear to 
be in agreement about a questionable course of action.

•  We don’t want to appear to be disloyal to colleagues 
whom we otherwise like and respect.

•  We want our team and/or our organisations to thrive.
•  We often feel as if ethical breaches are the only way to 

be competitive.
•  We may be embarrassed or feel vulnerable to admit 

mistakes or problems.
Recent research suggests that individuals are wired to 

react emotionally, often almost automatically, to values 
conflicts – and then to rationalise after the fact why their 
actions were the right thing to do or the only thing they 
could do, said Gentile.

“Therefore, simply identifying the behavioural drivers 
head-on is not sufficient,” said Gentile, who was speaking 
ahead of the AIHS National Conference at #SAFETYSCAPE 
which will be held from May 27-28 this year.

Gentile explained that the “tricky thing” is that recent 
research suggests that we are wired to react emotionally 
(often almost automatically) to values conflicts, and then 

Ethical decision-making is integral to the 
role and practice of OHS professionals, 
who can take a number of steps to ensure 
a more ethical approach on the part of 
both individuals and organisations

to rationalise after the fact why our actions were the right 
thing to do (or maybe even the only thing we could do).

Therefore, simply identifying the behavioural drivers 
head-on is not sufficient. We need to literally build a 
sort of “moral muscle memory” – a default to informed 
values-driven voice and action – through pre-scripting, 
rehearsal and peer coaching. 

Similarly, there are a number of common 
rationalisations which lead individuals to compromise 
their ethics in the business world, and this has important 
implications for OHS professionals and potential safety 
outcomes within organisations.

Gentile said the most common reasons behind 
compromising ethical positions include:
•  “ It’s standard operating procedure; it’s just the way it’s 

done in this industry or in this part of the world or in 
this organisation.”

•  “ It’s not material; it’s not a big deal.”
•  “ It’s not MY responsibility, even if it is wrong; it’s above 

my pay-grade.”
•  “ It may be wrong, but I don’t want to be disloyal to 

my colleagues, my bosses, my clients/customers, my 
organisation.”

“These reasons are powerful but they are not 
bulletproof,” said Gentile, who explained that the key 
is helping people to realise that they have more choices 
than they often suspect, and to build their confidence, 
comfort and competence at voicing and enacting their 
values-driven positions. 

“It is not about merely ‘reporting’ or ‘accusing’ and 
it is not about becoming some different person – more 
aggressive or more of a risk-taker – than we may already 
think we are,” she said. “It is rather about identifying our 
own individual strengths – preferred communication 
styles, risk profile, sense of purpose, etcetera – and then 
framing values and ethical challenges in ways that play 
to those strengths.” 

4 ethical challenges for OHS
The new ethics chapter in the BoK was a joint project 
with the Board of Canadian Registered Safety 
Professionals (BCRSP) and an Australian/Canadian 
Technical Panel. BoK co-ordinator Pam Pryor explained 
that the ethics and professional practice technical panel 
identified four key challenges in OHS practice:

1. Ensuring competence: While commitment to 
continuing professional development is common 
among all professionals, ensuing competence for varied 
roles and tasks can be challenging in OHS practice, 
especially for those who are solo practitioners in their 
organisations. 

OHS roles are also often blurred compared with 
other professions, with people coming from a range of 
backgrounds and experiences and the scope of the role 

What are the “ This often means articulating 
choices with reference to values 
and being about to say why a 
choice was made”4 key ethical

challenges for OHS 
professionals?
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varying across organisations. “This lack of clarity can be 
a source of ethical issues including ‘role creep’, where the 
professional either consciously or unconsciously takes 
on activities for which they may not be qualified,” said 
Pryor, who added that another issue arising from lack 
of clarity is the potential for professional resumes and 
profiles (such as those on LinkedIn) to have an element 
of “imaginative marketing”. 

2. Reconciling risk: Risk is part of the everyday practice 
of OHS professionals and practitioners, as Pryor observed 
that their advice and decision-making is all about 
risk. However, risk is a complex concept with many 
interpretations and descriptions and often wrapped up in 
some emotion. 

“A main feature of risk is that it is all about uncertainty, 
and this can create ethical challenges for all in OHS 
practice as it creates a potential for pressure to be applied 
to the professional to achieve a particular outcome from 
risk assessments and other risk-related decisions,” she 
said.

3. Managing competing duties: As part of their role, 
those in OHS practice have a duty to:
•  the company or client employing them
•  the workers whose health and safety is the prime focus 

of their role 
•  the public
•  other professionals as well as the OHS profession. 

“Sometimes the duty to one group cannot be met 
without compromising the duty to another – an ethical 
dilemma,” said Pryor.

“Managing these competing duties is made more 
difficult as there is no shared understanding among 
the profession of a clear role statement. The board of 
the AIHS has discussed this gap and proposed the role 
as being ‘to contribute to the prevention of harm in the 
workplace and promotion of people’s safety and health 
through the design and conduct of good work’.” 

4. Managing information: This is a key part of the role 
of OHS professionals and practitioners, and Pryor said 
this usually refers to maintaining confidentiality – but 
this is not straightforward in OHS practice. 

“Confidentiality of medical information and non-OHS 
‘trade secret’ information inconvertibly comes under 
confidentiality provisions. Issues can arise in maintaining 
confidentiality of OHS as WHS legislation establishes a right 
for workers, and in some cases the public, to know about 
matters relating to their health and safety,” said Pryor.

What can OHS professionals do?
The first step in managing ethical challenges in OHS 
practice is to be aware of the potential for such issues 
in their daily practice. Pryor observed that ethical 
challenges in OHS practice are not once-in-a-career 
events but are part of daily practice. 

The second step is be able to apply a process or 
decision-making model that helps to clarify and analyse 
the situation, arrive at a judgment and take action, and 
Pryor said the OHS BoK chapter describes such a model. 
“The model may be applied through informal processes 
or for more major issues more formally. The other 
important element is to have a trusted peer or mentor 
group with whom the professional feels comfortable 
discussing their concerns, possible actions and potential 
implications,” she said.

Similarly, Gentile said it is about identifying the sorts 
of values conflicts we encounter in professions – in the 
OHS context, for example – and then rehearsing our 
responses with our peers. “It is about searching for 
positive examples to learn from. It is about building the 
‘moral muscle memory’ and making this conversation a 
normal and regular part of our organisational culture. It 
is about believing we have more choices,” said Gentile. n

To view the OHS BoK chapter on ethics please visit www.
ohsbok.org.au/chapter-38-3-ethics-and-professional-practice/ 

Ethics in practice

The individual philosophical challenges that OHS 
professionals face are as diverse as the roles that they 
undertake within businesses, NFPs and government, according 
to Richard Coleman, GM HSE for the Australia Hub of Laing 
O’Rourke, AIHS board director and champion for ethics.

In launching the new ethics chapter of the BoK at a 
series of events around the country, Coleman said feedback 
from the Sydney launch was that most had at one time 
or another been faced with ethical challenges around 
reporting, data definitions and classifications. “This created 

a deeper discussion about the nature of reporting as well 
as questions about personal purpose and professional 
fascination with ‘control’,” he said.

In order to make strong ethical choices, Coleman said 
OHS professionals should firstly understand their own 
ethical frameworks, be aware of their biases and be aware 
of any judgments that they may be making about the ethics 
of others. “Practically, this often means articulating choices 
with reference to values and being about to say why a 
choice was made,” he said.

“ It is about building the ‘moral muscle memory’ and making this 
conversation a normal and regular part of our organisational culture”




